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in the progressive development of their free political institutions. 
The Charter aroused interest in the forums of United Nations. 
The nonself-governing territories relied more on the Charter 
provisions to demand their right to independence than the exi- 
sting doctrines, procedures and institutions of international law 
which were identified as products of Western civilization for 
tightening the grip of imperialist powers over the colonies. They 
were able to wrest from the General Assembly the famous re- 
solution entitled “A Declaration for the Granting of Independence 
to Colonial Countries and Peoples” on 14th December 1960 
with a vast majority of votes. 3! A Special Committe of twenty 
four was set up by the General Assembly to implement the 
resolution, Although speedy decolonisation cannot be attributed 
to resolutions of international institutions adopted from time 
to time, the fact remains that a norm of international law has 
already emerged which condemns colonialism as incompatible 
with obligations of members under the Charter and the resoiu- 
tions adopted by various international institutions from time to 
time. A member of United Nations is under a solemn obligation 
not to use force against territorial integrity and political inde- 
pendence or in any other manner inconsistent with the purposes 
of the United Nations32 No member of United Nations may 
employ the use of force for acquisition of colonies as has been 
the practice in the past. The process of de-colonisation 
has almost been complete, and the newly emerged 
nations jealously watch their right of self determination. 
They have been successfully using the forums of United 
Nations for universal condemnation of tthe practice 
of South Africa is not as much of racial discrimination as of 
subjugating unwilling populations of a different racial origin by 
the white minority. The Union of South Africa is, therefore, 
violating a binding norm of international law which considers 
31. G.A. Res. 1514 (XV). For the impact of new states on International 
law see, R. P. Anand, “Attitudes of Asian-African States Towards 


Certain Problems of International Law” 15 ICLQ 782 (1966); Falk 


“The New States & International Legal Order” 118 Recueil des 
cours (1966-II) 1-103. 


32. Charter of United Nations, Art. 2(4). 
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subjugation of people as illegal and incompatible with obligations 
of members under the Charter and other international instru- 
ments. This norm has evolved during the last few decades on 
the basis of practice of states reflected in various resolutions 
and declarations coupled with the opinio juris that such practice 
is contrary to the law of the Charter and destructive of the 
foundations of the new international order. It is, however, con- 
servatism of the erstwhile colonial powers which stands in the 
way of adaptation of the law to the needs of time. Arguments 
which satisfied judicial conservatism have been raised by the 
representatives of these nations before various international 
forums, such as invocation of the domestic jurisdiction clause 
and the doctrine of non-intervention in the affairs of another 
Siate. Even then there is hardly any doubt that an overwhelming 
consensus has emerged against the practice of subjugating peo- 
ples and as a matter of reality no state will resort to this pros- 
cribed behaviour in the future. The adoption of Declaration of 
Principles concerning Friendly Relations?3 reflects triumph of 
the principle of self-determination as a basic norm of international 
law. Although opposed views were expressed before the Special 
Committee as to whether it was a principle universal in appli- 
cation or limited to colonial situation, the fact remained that 
in so far as administration of non-self governing territories is 
concerned, the consensus arrived at was that such a dispensation 
could be legal only under very exacting conditions and subject 
to fulfilment of onerous obligation by the administering powers. 34 


Peaceful Co-existence 


One of the significant developments in the post-charter era 
has been the universality in the membership of international or- 
ganisations, The international community consist of nations of 


33. G. A. Res. 2625 (XXV) Oct. 24, 1970: AJIL 243 (1971) 

34. Robert Rosenstock, “The Declaration of Principles of International 
Law Concerning Friendly Relations: A Survey”, 65 AJIL (1971): 
See also Piet-Hein Houben, “Principles of International Law hn: 
cerning Friendly Relations and Co-operation among States’ 61 ASIL 
703 (1967); E.McWhinney, “Peaceful Co-existence and Soviet-W st 
International Law,” 56 AJIL 951 (1962) and John Hazrd “ ae 
existence Codification Reconsidered” (1963) 57 AJIL gg a: 
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diverse races, cultures, ideologies and ways of life. Due to his- 
torical reasons enough of distrust prevails among the old and 
the new, the rich and the poor nations, It will take some time 
for the nations to evolve shared values necessary for a well- 
knit and stable social order. In the meantime adherence to 
certatin principles of general applicability are necessary for mini- 
mum order in the world community. The realisation that co- 
existence is the only substitute to mass destruction has accelerated 
the pace of development of certain norms of international law 
which have been described as principles of peaceful co-existence 
or principles concerning friendly relations. 


The movement for evolving the principles necessary for 
minimum public order in a world divided into power blocks 
was initiated by the leaders of non-aligned nations. The doctrine 
of Panch Sheel35 enunciated by them was, for a time, misunder- 
stood by the Western jurists and statesmen and it was dubbed 
as a negative concept incompatible with the affirmative obligations 
assumed by the members under the Charter3¢ The position 
was further aggravated by the adoption of the doctrine in material 
respects by the Soviet Union as principles of co-existence.37 
Many international forums have been used by the nations to 
arrive at some consensus with regard to the meaning and scope 
of the doctrine, which has been described, perhaps rightly, by 


35. The treaty concluded on April 29, 1954 between India and China 
regarding Tibet stipulated the adherence to Five Principles of (1) 
mutual respect for territorial integrity and sovereignty; (2) non- 
aggression; (3) non-interference in internal affairs; (4) equality and 
mutual benefits and (5) peaceful co-existence. These principles were 
later adopted by Asian-African nations and have come to be known 
as Pancha Sheela. See, particularly, the Bandung Declaration of 29 
Asian-African nations of April 1955 and Belgrade Declaration of 
September 6, 1961. 


36. L. Lipson, “Peaceful Co-existence” 29 Law and Contemporary Pro- 
blems 871 (1964); For a balanced appraoch and importance of the 
juridical concept of peaceful co-existence, see McWhinney, supra n. 4. 


37. Ivo Lapenna, “The Legal Aspects and Political Significance of the 


Soviet Concept of Co-existence” 12 ICLQ 737. cf. however, Mc- 
Whinney, supra n. 4. 
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many as principles of international law concerning friendly re- 
lations.38 The establishment of the United Nations Special 
Committee on Friendly Relations in pursuant to General Assem- 
bly resolution No. 1966 (XVIII) has been a landmark in the 
search of mankind for what in the near future may be the 
jus cogens in international law. The deliberations of the com- 
mittee culminated in the adoption of the Declaration on Prin- 
ciples of International Law Concerning Friendly Relations.?? 


The principles of international law which were specifically 
referred to the Special Committee for consideration were: 


a) the principle that the State shall refrain in their international 
relations from the threat or use of force; 


b) the principle that state shall settle their international dic. 
pute by peaceful means; 


c) the duty of non-intervention; 


d) the principle of equal rights and self determination of 
peoples; 


e) the principle of sovereign equality of states; 


f) the principle of good faith in discharging obligations assumed 
by states under the Charter; and 


g) the duty to co-operate 


The Special Committee agreed to work on the basis of 
consensus and it was successful in evolving a document of great 
significance. The discussions in the General Assembly also re- 
flect the genuine desire of nations to arrive at consensus with 


eel 


38. There have been discussions on these Principles in the U.N. General 
Assembly Sixth (Legal) Committee, the International Law Com- 
mission and in international conferences and seminars for a long time. 


39. G. A. Res. 2625 (XXV); For the text of the Declaration see 65 
AJIL 243 (1971). 
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regard to the content of certain principles of fundamental im- 
portance, 40 


The preamble of the Declaration in unequivocal terms 
acknowledges “the role of relevent resolutions adopted by the 
competent organs of the United Nations relating to the contents 
of this principle.’ The deliberations of the Committee clearly 
indicate that the adoption of the Declaration was facilitated by 
the synthesis of the approaches of the common law and _ the 
civil law systems. The case to case or empirical approach of the 
common law has more limitations than the deductive approach of 
the civil law systems which encounter no major problems in con- 
cretising legal duties and obligations from the rather widely 
worded provisions of the code. In the absence of an international 
institution having compulsory jurisdiction to give authoritative 
interpretation of the provisions of the law, case to case approach 
creates more problems than it solves. The concretisation of 
rights and duties has to take place by an almost similar process 
as has been adopted in defining the principles of the Charter 
in the Declaration on the Principles of International Law Con- 
cerning Friendly Relations. 


It may be recalled that when the matter was referred to 
the Special Committee in 1963 the purpose was that of progres- 
sive development and codification of these principles. At the 
end of seven years of deliberations the consensus that has emerged 
reflects the true state of the law. According to Robert Rosen- 
stock the Declaration is neither a mere recommendation nor a 
statement of the binding legal rules. “The truth would appear 
to lie somewhere between these two extremes, but closer to 
the latter.”41 These observations, perhaps, overlooks the im- 
portance of consensus expressed by almost all nations in various 


40. For the text of the Report of Special Committee see General As- 
sembly 25 sess. official Records. Supp. N. 18 (A | 8018). 
41. Robert Rosenstack, supra n. 34, 
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organs of the United Nations, its Specialised Agencies and inter- 
national conterences for a long period of time on these principles 
whether these are referred to as principles of co-existence or prin- 
ciples concerning friendly relations.42 The Declarations may rightly 
be accepted as an important instrument containing norms of 
international law of general application. The conclusion of the 
historic document clearly demonstrates the significance of re- 
solutions of international organisations in creating, defining and 
concretising the general provisions of international law. 


Conclusion 


International organisations and institutions have come to 
play an important role in international relations. Although these 
institutions are created by the will of states, their continued exis- 
tence cannot be affected by a unilateral act of any state, and 
their powers and functions are governed by constitutional docu- 
ments as independent legal entities. Most of these institutions 
have universality of membership and represent totality of views 
of the members of international community. These institutions 
help the states, in concluding treaties by initiating proposals, 
providing secretarial and research assistance and convening in- 
ternational conferences. The purpose of such international ga- 
therings is to translate quasi-legislative acts of the international 
organisations into perfect legal acts. According to the internal 
law of most of these organisations, the resolutions and recom- 
mendations adopted impose specific legal obligations on state 
such as the obligation to place ‘the recommendations before com- 
petent national law making forums for adoption. Above all, De- 
clarations, Resolutions and Recommendations made by them, 
consistently for long periods of time, help in clarifying the pro- 
visions of law and adapting the law to the needs of international 
community. 


42. Ivo Lapenna, supra n. 37. The learned author observed 
at p. 741 that the period 1956-63, the number of declarations, state- 
ments etc. in which the terms “peaceful co-existence figured was 300. 


C.U.L.R. D. N. Saraf 19 


The importance of an international organisation and insti- 
tution for law making varies according to its constitution and 
scope of its functions. An interstate institution with univer- 
sality of membership stands on a higher pedestal than an inter- 
national organisation and institution with restricted membership 
or consisting of international private organisations in the matter 
of law making. At the top of the hierarchy stands the United 
Nations. The legal acts of this international organisation are a 
prolific source of international law. Resolutions and declarations 
adopted by this body or any of its organs provide evidence of 
the practice of states. These are legal acts which have conse- 
quences in law making. Repetitive resolutions and declarations 
for a long period of time give rise to international customary law 
or are the evidence of the general principles of international law. 
Due to almost limitless and all pervading nature of functions 
entrusted to the United Nations, this body is not inhibited in 
its role of adapting the law to the needs of time by recommending 
to the states conclusion of treaties and international agreements 
on matters on which there is consensus as reflected in various 
forums of this organisation. Even apart from that, the cumulative 
effect of resolutions of United Nations and its organs result in 
law-making. Other international institutions with universality of 
membership, such as, the Specialised Agencies are also important in 
law-making but they operate under limitations due to specific 
functions assigned to them. 


One of the severe limitations in precisely determining the 
legal character of various acts of international organisations or 
institutions is that no forum exists before which constituion- 
ality of such law-making could be tested as a matter of right, 
by any state. There are various obstacles which stand in the 
way of assigning this role to the international Court of Justice. 
Article 38 of the Statute of the Court needs to be amended 
to include resolutions, declarations and recommendations of inter- 
state institutions as subsidiary means for determining the rules 
of international law. These should be placed on the same foot- 
ing as the decisions of international tribunals. The jurisprudence 
of the court should clearly reflect the impact of “New Inter- 
national Law”, which has come into existtnce in the post-Charter 
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era, in the opinions of the individual judges on questions for 
which it is hard to find precedent (Case Law). In the absence 
of a legislative organ the role which the court is expected to 
play is certainly different from a conservative court of a common 
law country. In determining the concrete rights and obligations 
from out of widely worded declarations and resolutions of inter- 
national organisations, it has to adopt more frequently the tech- 
niques of the courts of the civil law system. 


The prospects of a world government with effective instru- 
mentality for law-making and law execution are indeed bleak. 
However, that should not lead us to the conclusion that the 
international community has not made a beginning in the right 
direction for adaptation of the law to suit the needs of the 
time. The concerted action of these international organisations 
will, sooner or later, remove major impediments in law-making 
for international. community. 


Passing Off: An Expanding 
Business ‘Tort 


SURENDRA KUMAR* 


Manufacturers and wholesalers frequently attach trade marks 
to their goods to distinguish them from the goods of their rivals. 
In India, the law relating to trade mark is now contained tn the 
Trade and Merchandise Marks Act 1958.! Under the Act a 
person gets an exclusive right to use a trade mark which he gets 
registered in his favour. An infringement of it is actionable. But 
where a petson uses the same or the similar name for his pro- 
duct as that of another person or by the get-up makes it to 
appear that they are that another person’s goods, an action for 
“passing off” is the remedy. 


Meaning and Scope of ‘Passing Of 


Passing off is an action brought against a person for having 
represented the marks, get up, packaging or other features of 
his goods, as being those of the plaintiff and having caused the 
plaintiff actual or probable loss thereby.” 


It is a species of unfair competition by which one person, 
by the use of deceptive devices, attempts to obtain the economic 
benefit of the reputation which another has established for him- 
self in any trade or business. 


* LL.M. (Aligarh), Research Scholar, Kurukshetra University, Kuru- 
kshetra (Haryana)... 


1. The right to the exclusive use of trade mark is governed in England 
by the Trade Marks Act 1875. 


2. See Walker, The Oxford Companion to Law (1980), p. 933. 
3. See James, Tort (1964), p. 336. 
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In determining whether the representation is confusing, one 
must take into account the experience and perceptiveness of those 
likely to buy the goods, as well as the purpose of defendants.* 
The test for determining whether deception was probable is the 
likely impression on the casual or unwary customer? it Is no 
answer that an observant person making a careful examination 
would not have been misled: ‘Thirsty folk want beer not ex- 
planations’.6 


The essence of passing off is that one trader represents his 
goods or his services as those of another? and he commits the 
tort even if he does so innocently, that is, with no intention 
to deceive. ® All that is necessary is that the get-up or description 
of the plaintiff's goods should have become distinctive of them 
and that there is a probability of confusion between them and 
those of the defendant. Actual confusion on the part of a mem- 
ber of the purchasing public need not be proved? but proof 
that it has occured will obviously assist the plaintiff's case es- 
pecially if substantial damages are claimed and not only an in- 
junction. Indeed, it may be that if he knows nothing of the 


4. Where the defendant put a design of two elephants on yarn tickets 
to be sold in rural districts of India, the fact at his design was 
_ different from that of the two elephants pictured on the plaintiff's 
yarn tickets did not prevent the House of Lords from finding for 
the plaintiff. Johnston v. Orr-Ewing, (1882) 7 App. Cas. 219 (HLL.). 
See also J. Bollinger and Others v. Costa Brava Wine Co., [1960] 
e262. 
5. Singer Mfg. Co. v. Loong (1882) 8 App. Cas. 15. 


6. Montgomery v. Thompson, [1891] A.C. 217, See also, Ellora In- 
dustries v. Banarasi Dass, A1I.R. 1980 Del. 254, where the Delhi 
High Court prohibited the use of the word “Ellora” on the card 
Board container of watches and time-pieces as this was considered 
as deceptively similar to an existing one ‘Eloray. 

7. Spalding and Bros. v. A. W. Gomage Ltd., [1915] Ch. 449, per Lord 
Parker at p. 450. 


8. Singer Machine Manufacturers v. Wilson, (1877). 3 App.-Cas. 376: 


9. Lee Kar Choon, v, Lee Lian Choon, [1967] 1 A.C. 602. See also 
Kalaniketan v. Kalaniketan, A.1.R. 1983 N.O.C. 161. where the court 
held that the two names were deceptively similar and was calcnlated 
to cause confusion to the public. 
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plaintiff's right, the defendant cannot be liable for more than 
nominal damages, !° 


The Allahabad High Court in Tek Chand v. Western India 
Match Co.'!! summarised the scope of the passing off action in 
the following words, 


“No passing off action is likely to succeed when it is based 

on the use of the plaintiff's trade mark and that it had 
been used in such a manner as to lead persons to consider 
that mark as being used as trade mark, meaning thereby 
that the goods were the goods of the persons who had a 
right in the trade mark or in a manner as to indicate that 
the goods were of the other person. These are the neces- 
sary ingredients to be established for a claim with respect 
to the alleged passing off by another of his goods as the 
goods of the plaintiff. It makes no difference how the suit 
is framed to be in connection with the passing off of goods 
or be claimed in connection with the infringement of the 
trade mark.” 


The Origin of Passing Off 


Prof. Morison points out!? that the origin of passing off 
is lost in obscurity and that it is uncertain whether it had its 
origin as an action for defamation. However, the action came 
to be regarded as an action for deceit, although it was a variety 
of deceit in which the action was not by the person who was 
deceived. !3 


Ingredients of Passing Off actions 


The term “passing off” is itself no more than a generalisation, 
a legal flag of convenience under which several species of Icgal 


1G: Draper v. Trist [1939] 3 All E.R. 513. per Clauson, }. at v. 525. 
11. A.LR. 1955 All. 404 per Raghubar Dayal, J. at p. 407. : 
12. See W. B. Morison, “Unfair Competition and “Passing Off”, 2 
Sunday Law Review 50 (1986). 
13. The passing off is different from deceit in following respects: 
i) In passing off, the plaintiff is, typically an injured rival trader, 
(f. n. contd.) 
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remedy have been mustered. The plaintiff and defendant may 
dispute the latter’s right to use one or more of the following 
identical or similar characteristics: (i) a company name, (il) a 
personal name, (iii) a trading name, (iv) a name identifying 
goods or services, (v) a place name or geographical reference, 
(vi) the ‘get-up’ appearance or other identificatory sign (vii) a 
marketing technique or (viii) an advertising style. The customers 
of the plaintiff and defendant may be (i) customers for the 
same product in the same locality (ji) customers for the same 
product in different locality. Each combination of factors gives 
rise to its own set of passing off criteria and it is apparent from 
a study of the available combinations that the notion of the 
‘common field of activity’ is of much relevance.!* 


Lord Diplock!> identified five characteristics which must 
be present in order to create a valid cause of action for passing 
off: 
Shes mis-representation, 


(ii) made by a trader in the course of trade, 


manufacturer or merchant whose commercial position is adver- 
sely affected by the activities of the defendant while in deceif, 
the plaintiff is the person to whom a misleading statement is 
made, 

ii) There is no requirement that the plaintiff in a a passing off 
action should prove that the acts complained of have been 
performed intentionally or even recklessly, while an action for 
deceit fails in the absence of proof of fraudulent intent. 

it) The passing off is actionable even in circumstances in which 
no damage has actually occured, so long as some likelihood of 
loss exists, while deceit is not actionable in the absence of loss. 

iv) The plaintiff in a passing off action must satisfy the court that 
the confusion not of himself but of the consuming public is 
an actual or probable consequence of the defendant’s acts while 
in deceit the element of public confusion and therefore of the 
protection of the general interest of society at large, is quite 
irrelevant. 

See Jermy Philips & Allison Coleman, “Passing off-Common 
Field of Activity”, 101 L.Q.R. 242 (1985). 

14, Supra Ded2 ab... 244. 

15. See Erven Warnink B. yv. J. Townend and Sons Sane Ltd., [1979] 

A.C. 731 at p. 742. 
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(iii) to prospective customers of his or ultimate consumers of 
goods and services supplied by, 


(iv) which is calculated to injure the business or goodwill of 
another trader (in the sense that such injury is a reasonably 
forseeable consequence) and 


(v) which causes actual damage to a business or goodwill of a 
trader by whom the action is brought or (in a qua timet 
action) will probably do so. 


According to him likelihood of deception is an essential ele- 
ment in passing off actions. The possibility of such deception 
can be ascertained with the help of the tests presented by Justice 
Shiv Dayal of the Madhya Pradesh High Court in Hariprasad 
Lal Chand vy. Nanoo Khan Hussain Bux.'6 He remarked that 


(i) A mark is deemed to be deceptively similar to another 
mark, if it so nearly resembles that other mark as to be 
likely to deceive or cause confusion. 


(11) What degree of resemblance is necessary from the nature 
of things is a matter incapable of definition @ priori. 


(111) Generally speaking, the question of likelihood of confusion 
must be judged in a common sense way having regard to 
the whole matter and the visual and phonetic resemblences 
of the mark. 


(iv) Each of the marks must be looked at as a whole and not 
merely at particular differences and resemblences. The trade 
mark is the whole thing - the whole picture on each. Any 
isolated dissimilarity or resemblence must be taken by it- 
self and a conclusion based thereon. 


(v) Minor details or non-essential points of difference between 
the marks have no importance where the idea is the same. 


In a passing off action “all that has to be proved is that the 
defendant’s goods are so marked, made-up or described as to 


16. A 2968 M.P. 234 at py. 237, 
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be calculated to mislead ordinary purchasers and to lead them 
to mistake the defendant’s goods for those of the plaintiff's. '7 
Thus if the products sold under the same name are substantially 
different, a passing off action may not lie.'78 


_ The principal question in passing off therefore, revolves 
round the twin notions: 


(i) that the defendant’s mis-statement must be one that would be 
taken as a reference to the plaintiff, and 


(ii) that the plaintiff must be likely to suffer the consequence. 
As to the first of these conditions the misstatement does 
not have to make out more than that the plaintiff has some 
connection with the defendant’s goods or business. It is ac- 
cepted that a reference to the plaintiff as a trade source 
may be inferred in some circumstances where he 1s not 
known by the name, as.for instance where it is his trade 
mark that is known. !8 


Trade Rivalry and Passing Off 


The fundamental rule is that one man has no right to put 
off his goods for sale as the goods of a rival trader.'!9 Competi- 
tion between traders as such is perfectly lawful, however 
ruinous it may be to those who are the loosers. If a trader secks 
a legal remedy for loss caused by competition he must show 
that his competitor has committed a tort or other legal wrong. 


The tort of passing off “postulates that the plaintiff is ac- 
tualiy marketing some goods and that the defendant is passing 


17. See Reddaway vy. Benkam Hemp Spg. Co., [1892] 2 Q.B. 639. 


17a. See Nesle’s Product Ltd. v. Milk Maid Corporation., A.J.R. 1974 
Del. 40. In this case the defendants dealt in biscuits and toffees 
whereas the plaintiff dealt in condensed milk. The court held that the 
use of similar names to their products could not constitute an in- 
frigement of trade mark. 

18. Brimingham Vinegar Brewery Co. v. Powell, [1897] A.C. 710. 

19. Per Lord Kingsdown, in Leather Cloth Co., v. American Leather 
Cloth Co., (1865) 2 H.L. Cas. 523 at p. 538, 
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off his own goods as and for the goods so marked by the plain- 
tiff,” 2° there must be some sphere of business activity wherein 
the parties are competitors actual or potential. The ratio is 
that when a group of persons producing goods in a certain loc- 
ality, name them by reference to that locality, any member of 
that group can use in passing off upon proof that members of 
the public are deceived by a competitor, who, although he does 
not operate in that same locality, appropriates the name, into 
believing that when in fact buying the defendant’s product they 
are buying a product originating in that differing geographical 
area when the plaintiff and the others in his group operate. 


Damnum absque injuria 


There can be no action for passing off where (a) there is 
no interference with another person’s trade, and (b) there is 
no intent to injure or to deceive. If harm is suffered in such 
circumstances, it is damnum absque injuria, however, much trou- 
ble and inconvenience it may cause.?} 


Although at one time it was necessary to prove actual frau- 
dulent intention on the part of the defendant, now an intention 
to deceive is not essential. The defendant’s liability arises even 
without the proof of any knowledge or intention to deceive. It 
is also not necessary to prove that the plaintiff has suffered any 
damage thereby because damage is presumed. 


Trade Mark vis-a-vis Passing Off: 


There is a clear distinction between an infrigement action 
and a passing off action. Considering the importance, the Sup- 
reme Court had vividly described this distinction in Kaviraj 
Pandit Durga Dutt Sharma v. Navaratna Pharmaceutical Lab- 
oratories,?* in the following words, 


20. Per Lawrence, L.J. in Samuelson v. Producers Distributing Co. Lrd., 
fryo2| 1 Ch, 20h an pe 209: 


21. Winfield & Jolowietz; Tort 9th Ed. (1971), p. 487. 
22. ALR. 1965 S.C. 980 at p. 989-990. 
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“An action for passing off is a common law remedy being 
in substance an action for deceit, that is a passing off by 
a person of his own goods as those of another. But that 
is not the gist of an action for infringement of trade mark. 
The action for infringement is a statutory remedy conferred 
on the registered proprietor of a registered trade mark in 
relation to those goods; the use by the defendant of the trade 
mark of the plaintiff is not essential in an action for passing 
off, but is the sine qua non in the case of an action of in- 
fringement. No doubt, where the evidence in respect of pass- 
ing off consists merely of the colourable use of a registered 
trade mark, there the correspondence between the two 
ceases. In an action for infringement, the plaintiff must, 
no doubt, make out that the use of the defendant’s mark 
is likely to deceive, but where the similarity between the 
plaintiff's and the defendant’s mark is so close either vis- 
ually, phonetically or otherwise and the court reaches the 
conclusion that there is an imitation, no further evidence 
is required to establish that the plaintiffs rights are violated. 
Expressed in another way, if the essential features of the 
trade mark of the plaintiff have been adopted by the defen- 
dant, the fact that the get-up, packing and other writing or 
marks on the goods or on the packets in which he offers 
his goods for sale show marked differences or indicate 
clearly a trade origin different from that of the registered 
proprietor of the mark would be immaterial, whereas in the 
case of passing off, the defendant may escape liability if 
he can show that the added matter is sufficient to distin- 
guish his goods from those of the plaintiff”. 


The more important difference between an action of passing 


off and an action under the Trade and Merchandise Marks Act 
1958 are the following. 


(i) The action under the Act is based on exclusive right or 


monopoly created by it, but action of passing off is based 
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on damage done to the plaintiff by defendani’s deceptive 


mode of carring on his business.?3 


(ii) A passing off action is made in circumstances which have 
nothing to do with the trade marks, viz., imitating, get up 
or appearance of plaintiff's goods. 


(iii) In an action under the Act it is not necessary to prove 
that the defendant’s mode of business has caused or is bound 
to cause confusion. Action is possible even if the defendant 
merely uses trade mark registered in favour of the plaintiff. °4 


(iv) The law of passing off is intended to protect established 
goodwill and therefore, may not be of use to new undertakings 
but infringement of trade mark action protects new business 
as well, 


(v) Passing off action can be possible when the mark is not 
registered. A wrongful use of the words ‘registered’ in trade 
mark when actually it is not registered does not disentitle 
the plaintiff.?° 


To put the distinction in a simple way, the question in- 
volved in a passing off action is whether the defendant is selling 
goods so marked as to be designed or calculated. to lead put- 
chasers to believe that they are the plaintiff's goods. But in an 
infringement action the issue is whether the defendant is using 
a mark which is the same as or which is a colourable imita- 
tion of the plaintiff's registered trade mark. 


Section 105(c)?® of the Trade and Merchandise Marks Act 
1958, contemplates a suit for passing off based on the deceptive 


w243. Cheddi Lal v. Shakuran Bibi, A.I.R. 1967 All. 269. 
24. Ibid. 
25. Indian Dental Works v. Dhanakoti Naidu, A..R. 1962 Mad. 127. 
26. §.105(c) runs as follows: 
“No suit, for passing off arising out of the use by the defendant 
of any trade mark is identical with or deceptively similar to 
the plaintiff's trade mark, whether registered or unregistered; 


shall be instituted in any Court inferior to a District Court having 
jurisdiction to try the suit”. 
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use of a trade mark, which is different from a suit for infringe- 
ment of a registered trade mark. A suit for registered trade mark 
is in effect a suit for the infringement of a right to property. 2’ 


When no suit for the infringement of an unregistered trade 
mark is possible, passing off action can be instituted inspite of 
the provisions of the Trade and Merchandise Marks Act. ?* 


Remedies for Passing Off 


The remedies of the plaintiff in an action for passing off are 
(i) an injunction and (ii) either damage or an account of pro- 
fits at the plaintiffs option. The earlier view was that there should 
be evidence either of damage already committed or the circum- 
stances should be such as that the court could properly come 
to the conclusion that there was a serious risk, a real tangible 
risk of damage in future.29 But later, the principle, that if the 
goodwill of a man’s business had been interfered with the pass- 
ing off goods, damage results therefrom, was recognised.3? It is 
not necessary to prove an actual deception or actual resulting 
damage. In considering whether deception is probable, account 
is to be taken not of the expert purchaser, but of the ordinary 
ignorant and unwary members of the society. On the other 
hand, it is not enough that the thoughtless persons may jump 
to an unwarrantable conclusion. 


Similar views were expressed by the Indian courts as well. 
The Delhi High Court also held in Century Traders v. Roshan 


2); SUprasiezsont Dp. 271. 


28. Supra n. 11 at p. 404. 


29. Farewell J. said in British Legion y. British Legion Club (Street) 
Lido weit ao RPC... 555-563: 


30. Per Goddard, L.J. in Draper v. Trist [1939] 3 All E.R. 513. 
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Lal Duggar & Co.,3! that the proof of actual damage or fraud 
was unnecessary in a passing off action whether the relief asked 
was injunction alone or injunction, account of profits and dam- 
age. According to the Court, if there was likelihood of the off- 
ending trademark invading the proprietary right, a case for in- 
junction was made out. 


Under the (Indian) Trade & Merchandise Marks Act 1958, 
the court may grant relief including injunction, in any suit for 
passing off. Such relief can be granted at the option of the plain- 
tiff, may be either damages or an account of profits together 
with or without any order for the delivery of the infringing labels 
and marks for destruction or erasure. But the Court could not 
grant by way of damages or an account of profits in suit for 
passing off if the defendant satisfies the Court (i) that at the time 
he commenced to use the trade mark complained of in the suit, 
he was unaware and had no reasonable ground for believing 
that the trade mark of the plaintiff was in use; and (ii) that 
when he became aware of the existence and nature of the plain- 
tiff’s trade mark, he forthwith ceased to use the trade mark com- 
plained of.? 


Conclusion: 


Courts in India as well as in England recognise that proof of 
actual damage or fraud is not necessary in a passing off action. In 
the present time, the common field of activity has emerged as a fac- 
tor in passing off law and it has retained its significance. Character 
merchandising, is capable of causing the greatest apparent injustice 
and inconvenience to the commercial interests and expectations 
of the owner of a well known name. Passing off action is a 
statutory cousin of trade marks law and when no suit for in- 
fringement of an unregistered trade mark is possible under the 


31. ALR. 1978 Delhi 250. 
32. See Section 106(2)(c). 
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Trade & Merchandise Marks Act 1958, remedy can be availed 
through the other form of action. Hence it can be developed as 
a good alternative to the aggrieved trader to get relief from the 
wrongdoer. 


Contracts Inter Praesentes — Mistake 
in Identity 


V. KESAVA RAO* 


Every contract is an agreement between two or more identi- 
fiable persons. One party ‘A’, makes an offer which the other 
party, ‘B’ accepts and in that process a contract between ‘A’ 
and ‘B’ will be formed. The identification of one individual as 
‘A’ and the other as ‘B’ is material in any contract. If ‘A’ and 
‘B’ are face to face and reach an agreement, the resultant con- 
tract is callad “contract inter-praesentes’’. 


In our ordinary buying and selling contracts, the question 
as to who the supplier or who pays for that is immaterial, 
provided the supply is effected and payment made. But when 
the goods are sold on credit, the identity of the buyer assumes 
importance. In these credit sales, the seller parts with his goods 
only when he is satisfied with the other party, that is, buyer’s 
honesty and financial capacity to pay for the goods. The identity 
of the other party assumes particular importance where the rights 
of the innocent third parties are also likely to be affected. It 
may occur as follows. A fraudulent person may pose as a credit- 
worthy man of another name and receive goods on credit under 
a contract. Then he may sell the goods to an innocent third 
party who purchases those goods bonafide. The seller after re- 
alising his mistake as to the identity of the buyer may try to 
recover either goods or the price from the third party. If the 
contract with the fraudulent person is void, the innocent third 
party could not get any title to the goods; but if it is voidable, 


* 


B.Com., M.L., Lecturer, Faculty of Law, Andhra University, Waltair, 
(A.P.) 
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the third party could get a good title to the goods. And the 
contract being voidable or void depends on the identity of the 
buyers. Thus, the importance of identification of the contract- 
ing party even when both the parties to the contract are face 
to face cannot be overstated. | 


This paper is concerned with the question: When can a 
party to a contract avoid the contract on the ground of mis- 
take as to identity of the other party when both parties are 
face to face? Judicial pronouncements on this crucial issue are 
examined with a vitw to identify the principles. Since Indian 
decisions on this issue are scarce, mainly English decisions are 
taken for the analysis. 


In Phillips vy. Brooks Ltd.,! a man, North, called in person 
at the plaintiffs shop and selected some pearls and a ring. He 
wrote out a cheque for £ 3,000, saying ‘I am Sir George 
Bullough’ (a person of credit) and gave Sir George Bullough’s 
address. The plaintiff, finding on reference ‘to directory that Sir 
George Bullough lived at the address mentioned, allowed North 
to take away the ring which North then pledged to the defendants 
for £ 350. The defendants had no notice of the fraud. The 
plaintiff sued the defendants for the return of the ring, alleging 
that in the circumstances he had never parted. with the property 
in it. 


On these facts it was held by Horridge J., that although 
the plaintiff believed the person to whom he was handing the 
ring was Sir George Bullough, he in fact contracted to sell and 
deliver it to the person who came into his shop. His intention 
was to sell to the person present, identified by sight and hearing. 
The contract, therefore, was not void on the ground of mistake, 
but only voidable on the ground of fraud, and therefore the 
defendants had acquired a good title to the ring. 


This decision created an impression itthat there could be no 
operative mistake as to identity of the contracting party in con- 
tracts inter praesentes because when two parties contract with 


1. [1919] 2 K.B. 243. 
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one another face to face, the proper inference would normally _ 
be that each intended to contract with the other and not with 
some one else. _ 


The decision was however subjected to bitter criticism. It 
was questioned: | 


“Did the shop keeper believe that he was entering into a 
contract with Sir George Bullough and did North know this? 
If both answers are in the affirmative then it is submitted 
that there was no contract. If a blind man makes an offer 
to A, who is present, in the mistaken belief that he is B, 
can A, who is aware of the mistake, accept the offer? 

The law must have lost all touch with reality 
if it holds that under such circumstances there is a contract. 
Mere presence by itself cannot have so remarkable an effect’? 


An Indian author has, however, tried to explain this deci- 
sion on the basis of the facts: 


*.... beyond looking up Bullough’s address in the directory 
the Jeweller had taken no steps to verify the purchaser’s 
story and thus it would appear that he deliberately took 
the risk of its being true”’.? 


Thus the decision was not received well by the commentators. 


In Lewis v. Avery*, the plaintiff a post-graduate chemistry 
student, advertised his car for sale. A rogue, posing as the well- 
known television actor Richard Greene, called on the plaintiff 
and offered to buy the car. The plaintiff accepted the offer, 
and the rogue wrote out a cheque, signing it ‘R. A. Greene’. 
The rogue wished to take away the car at once, but the plaintiff 
was not willing him to have it untill the cheque had been cleared. 
At the plaintiff's request the rogue produced ‘proof’ that he was 
Richard Greene’ in the form of a special pass of admission to 


2. A. L. Goodhart, “Mistake as to Identity in the Law of Contract”, 
57 L.Q.R. 228, 240-1 (1941). 

3. T. S. Venkatesa Iyer, “The Law of Contracts” (4th ed), p. 153. 

—@ {ie72) 1 QB. 198: 
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Princewood studios bearing the name ‘Richard A. Greene’ and 
an address, a photograph of the rogue and an official stamp. 
The plaintiff was satisfied on seeing this pass and allowed the 
rogue to have the car. The cheque was worthless. The rogue 
sold the car to the defendant, a music student who bought it 
in good faith. 


The Court of Appeal held that the plaintiff intended to con- 
tract with the person actually present before him. The contract 
was merely voidable for fraud, and the defendant in consequence 
acquired the property in the car as against the plaintiff. 


These two decisions would indicate that there can be no 
operative mistake at all in contracts inter praesentes. But 
the following decisions indicate that would not be the case 
always. 


In Hardman vy. Booth,’ the plaintiff called in person on the 
place of business of a firm, Gandell & Co. The firm was run 
solely by Thomas Gandell, but employed a clerk named Edward 
Gandell. This clerk interviewed the plaintiff and fraudulently per- 
suaded him to believe that he (Edward Gandell) was a member 
of the firm. The plaintiff there upon despatched goods to that 
address, but invoiced them to ‘Edward Gandell & Co’. Edward 
Gandell pledged the goods with the defendant, who took them 
bonafide and without notice of the fraud. The plaintiff sued the 
defendant for return of the goods. 


It was held that the plaintiff was entitled to the goods. Ac- 
cording to the court, the plaintiff’s intention had been to con- 
tract with Gandell & Co. and not with Edward Gandell. The 
contract was, therefore, void as there was mistake, as to identity 
of the contracting party. 


In Lake v. Summons,® the appellant, a Jeweller, was in- 
sured with a company against loss by theft, with the exception 


5.- (1863) 2H & C 803. 
6. [1927] A.C. 487. He distinguished Phillips v. Brooks by pointing 
out that,pin that case ‘the jeweller was prepared to sell to North 
< { (f. 0. contd.’ 


CUR. V. Kesava Rao 37 


of jewellery ‘entrusted to a customer’. A woman named Esme 
Ellison, posing as the wife of one Vander Borgh, a wealthy 
customer, made a few purchases from the appellant to inspire 
confidence and then was allowed to take away two pearl neck- 
lets of considerable value ‘for approval’ from her supposed hus- 
band. She made away with the necklets, and the question arose 
whether the loss was covered by the insurance policy, or came 
within the exception clause. 


The House of Lords held that the loss was covered by 
the insurance. Lord Viscount Haldane opined that the answer 
to the question turned on whether there was a contract between 
the jeweller and Esme Ellison, and said: 


“The appellant thought that he was dealing with a different 
person, the wife of Vander Borgh, and it was on that foot- 
ing alone that he parted with the goods. He never intended 
to contract with the woman in question.” ” 


The reasoning in this decision would seem to indicate that 
if North had introduced himself as Sir George Bullough on enter- 
ing the shop, it might well have been held that the plaintiff had 
intended to contract with Sir George Bullough and no one else, 
and this fact being known to North, the contract would not have | 
been voidable but void. 


In Lake v. Summons also it could, of course, be argued that 
the jeweller intended to contract with the woman in the shop, 
merely investing her with attributes of Mrs. Vander Borgh.® But 
Viscount Haldane thought otherwise. This distinction between 
error in person and error in attributes was tried to be made by 


individually as a casual customer who had entered the shop. All 
that remained to be subsequently arranged was the payment of the 
price. The mention of Sir George Bullough induced therefore, not 
the making of the contract, but only the delivery of the goods. 


7. Ibid, at p. 500. This distinction does not seem to be justified, having 
regard to the facts in Phillips. 


8. She did not Exist. Vander Borgh was a widower. Esme Ellison was 
his mistress, 
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Anson.9 However such distinction was considered to be artificial 
by Glanville Williams.'° He argued: 


“If every person can be reduced verbally to a bundle of 
attributes, it follows that ‘error of identity can be reduced 
verbally to error of person.” !! 


Tylor opines: 


“the mistake must be as to identity of the other party — 
as opposed to attributes; as to the substance of the sub- 
ject matter — as opposed to its qualities; or as to the nature 
of the transaction — as opposed to its terms”.!? 


In this case, the woman Ellison described herself as the 
wife of Vander Borgh while she was not, Vander Borgh ap- 
parently being a bachelor. Did this make her ‘a different person’ 
from the one with whom the jeweller was dealing, or was he 
merely mistaken as to her quality? Unfortunately, this point 
which was the most interesting one in the case, was hardly con- 
sidered by Lord Viscount Haldane. 


Thus, the decision in this case is subject to criticism both 
from the point of view of fact as well as from the point of view 
of law. However, there was an attempt to justify this decision in to 
totally different perspective. C. J. Slade argues that this is not 
a case coming under ‘mistake’ at all, but a case coming under 
‘offer’. He argues: 


“No doubt physically the woman entered the shop and pre- 
tended to bargain in a particular capacity but only on the 


9. Anson, Law of Contract (25th ed.), p. 214. 


10. Glanville L. Williams, “Mistake as to Party in the Law of Con- 
tact, 23, Can.:B. Revie2s9: 


tied. at. 273, 


12. T. H. Tyler, “General Theory of Mistake in the Formation of a 
Contract”, 11 Mod. L. Rev. 257 at 268. 
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footing of being a different person from what she really was. 
In short, her identity in this case was part of her offer’. !° 


The next case on the point is Sowler v. Potter.'4 In this 
case, the defendant who had been convicted in the name of Ann 
Robinson of peimitting disorderly conduct in a cafe, thereafter 
approached the plaintiff to obtain a lease of the plaintiff's pre- 
mises. She negotiated in the name of Ann Potter which she later 
assumed by deed. After she had been granted the lease and 
had entered into possession of the premises, the plaintiff dis- 
covered that her lessee was the former Ann Robinson. She, 
therefore, brought an action for a declaration that the lease was 
void. It was held that the plaintiff was entitled to the declara- 
tion because, as the plaintiff had been mistaken with regard to 
the identity of the person with whom she was contracting, the 
lease was void ab initio. 


In Ingram v. Little,'5 the plaintiffs Miss Elsio and Miss 
Hilda Ingram, advertised their car for sale. A person who called 
himself Hutchinson visited them and offered to buy the car. 
When he made as if to pay them cheque, they refused to accept 
it and insisted on payment in cash. He then gave his initials and 
an address, describing himself as a respectable businessman 
living in Gaterham. One of the plaintiffs then went to the local 
post office and ascertained from the telephone directory that 
there was such a person living at that address. Then they allowed 
the person to take away the car in return for a worthless cheque 
and the rogue sold the car to the defendants who took it in 
goodfaith. 


The Court of Appeal held that the contract between the 
plaintiffs and ‘Hutchinson’ was void on the ground of mistake 
as to identity and that the vehicle was still their property. The 
circumstances (particularly the investigation of the telephone 


13. C. J. Slade, “The Myth of Mistake in the English Law of Contract”, 
70 L.QR. 385 at 393. 


14, [1940] 1 K.B. 271. 
15. [1961] 1 QB. 31. 
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directory) indicated that it was with Hutchinson that the plain- 
tiffs intended to deal and not with the rogue who was physically 
present before them. 


By no means it is easy to reconcile these decisions of the 
English Courts. It would tax the most ingenious mind to discover 
a rationale by which these decisions could be reconciled. Several 
reasons could be advanced for the confusion and uncertainty 
that prevail in this area of law. fh 


One reason for the confusion appears to be the diverse 
interpretation given to a statement by Pothier, a French 
Jurist, who was more than once cited with approval by English 
courts which had to tackle this ticklish issue. The English courts 
relied upon a translation of Pothier’s passage which runs as 
follows: 


“Does error in regard to the person with whom I contract 
destroy the consent and annul the agreement? I think. that 
this question ought to be decided by a distinction. When- 
ever the consideration of the person with whom I am will- 
ing to make, error in regard to the person destroys my 
consent and consequently annuls the contract. On the con- 
trary, when the consideration of the person with whom I 
thought I was contracting does not enter at all into the 
contract, and I should have been equally willing to make 
the contract with any person whatever as with him with 
whom [I thought I was contracting, the contract ought 
to stand” -!6 


16. Pothier, Traute’ Des Obligations, PI, CI, SI, Art, Ill S1. The French 
Text reads: “Toutes les fois que la consideration de la personne 
..avoc qui jé xoux contractor, entre pour queque chose dans le contract 
avoc que Je voux contractor, entre pour quelque chose dans le contract 
que je voux faire, I errour sur la personne detr it mon consequent, 

et, roud par consequent la convention nulle’. 

“Au contrire lorsque la consideration de la personne avoc qui je 
croyasis contractor next entree pour rein dans le contract, et que 
jaurais egalament voulu faire ee contract avoc quelque personne 
que ce fut, comme avem celui avoc qui jai cru contractor, ie con- 
tract doit etre valable’’. 
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Anson opines that this translated passage does not correctly 
represent the English Law on the matter to which it relates, 
unless the words ‘entre pour quolque chose dans le contract’ can 
be taken to mean ’enters as a term into the contract’. It is 
clear that the two systems approach the question of mistake as 
to the person from an entirely different standpoint.'!7 Smith & 
Thomas have also shown several variations in English transla- 
tions of Pothier’s statement.!® These variations have been relied 
upon by the Judges contributing to the confusion in this area. 


Yet another reason for the confusion appears to be the 
adoption of different standards, viz., subjective standard as to 
the interpretation of mistake in identification. !? 


As the foregoing discussions indicate, the problems concern- 
ing mistake in contract law still remain to be solved in England. 
§. 22 of the Indian Contract Act does signify the common 


17; Gapra,m: 10 at p. 276; 


18. J. C. Smith & J. A. C. Thomas, “Pothier and Three Dots”, 
20 Mod. L. Rev. 38 (1957) — Consideration of the several vari- 
ations are outside the purview of this article. 


19. Stoljar on this point remarks: “To the extent that one purpose 
of mistake is to protect freedom of contract or autonomy of choice, 
the relevant test is subjective. To the extent, however, that the 
function of mistake is to protect not merely the freedom of one, 
but the freedom of both sides, this immediately creates an objective 
limitation in that a person cannot complain of a mistake, due to 
his ignorance, only reveals itself after the contract is made. In this 
way, indeed, subjective and objective view points are not the play- 
things of opposing schools, but become part of the verv logic of 
the criteria in-forming contractual mistake’. 

Samuel Stoljar, ‘A New Approach to Mistake in Contract’ 28 Mod. 
L. Rev. 265 at 285. 
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law and as such the position in India is not different from that 
prevails in England. 7° 


The section postulates the principle that a contract is not 
avoidable merely because one of the contracting parties was 
under mistake as to a matter of fact. In other words, unilateral 
mistake of fact is not a good ground for avoiding the contract. 
But there are certain recognised exceptions to this principle in 
England which are accepted in India also. One of those recognised 
exceptions is that the mistake, though unilateral, if it relates 
to an essential matter which goes to the root of the contract like 
identity of the other contracting party, may make the contract 
void. 


The Bombay High Court decision in Ismail v. Dattatriya, *! 
is indicative of this position. In this case one Caristo representing 
himself to be his brother Louis, effected a mortgage of Louis’s 
property in favour of the defendant. Subsequently the defendant 
effected a transfer of the mortgage right in plaintiffs favour. As 
the plaintiff insisted that Louis should also be a party to the 


20. S. 22 lays down. “A contract is not voidable merely because it was 

caused by one of the parties to it being under a mistake as to a 
matter of fact.” 
In these days this section may seem open to the remark that it con- 
tradicts a proposition which no competent lawyer would think of 
asserting. But when the Act was framed it was not obviously super- 
fluous; for strange things had been said within the foregoing ten 
years or there abouts by one or two of the judges of the Court 
of Chancery and lawyers practising in courts, as they then were, 
of common law were not expected to have any knowledge of equity 
and regarded the doctrines laid down in the name of equity by 
Vice-chancellors as mysteries which did not concern them”...... 
Pollock & Mulla, Indian Contract Act and Specific relief Acts, (9th 
6650), o1 93; 


21. (1916) 40 Bom. L.R. 631. 
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transaction, Caristo fraudulently representing himself to be 
Louis, joined with the defendant in the transaction. The plaintiff 
on discovering that the transfer gave him no right at all, sued 
to get the contract set aside on the ground of mistake and to 
recover the amount paid by him. The court held that the con- 
tract was void because of mistake as to essential matter of fact, 
viz., the identity of the contracting party. 


In conclusion it may be stated that the judiciary in England 
in ali these cases was called upon to make a choice between 
two innocent persons who suffered because of the conduct of an 
unscrupulous person. On the one hand there is a seller of goods 
who sold goods on credit to a dishonest person comitting an 
error in believing him to be honest. On the other hand there 
is an innocent third party who in all goodfaith acting bonafide 
purchased goods from a person who did not have a title to the 
goods. The response of the judiciary has not been uniform. Nor 
was there any principle emerging out of the case law. 


It may be argued that the courts have not been dynamic 
in deciding these cases. It never occured to them that those 
disputes could be resolved by resorting to methods like appor- 
tioning the loss between the two innocent persons in proportion 
to the degree of negligence on their part and thereby adjudicating 
the dispute according to the demands of justice. 


In fact, apportionment of loss was favoured by many jurists. 
Cheshire and Fifoot suggest apportionment of the loss between 
the two innocent parties by enacting a provision similar to ihe 
one adopted in the Law Reform (Frustrated Contracts) Act 1943 
giving discretion to the courts within stated limits to divide 
the loss between the innocent parties in cases of unilateral mis- 
take, 2? 


22. Cheshire & Fifoot, Law of Contract (10th ed.), p. 226. 
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Further, the Law Reform Committee, in its twelfth report, 
has recommended that in the case of mistake as to the person 
the distinction between void and voidable contracts should be 
abrogated so far as the acquisition of title by innocent persons 
is concerned. This recommendation is yet to be acted upon. 


: ad 
Implementation of this recommendation may perhaps go a 
long way in clearing the clouds of doubt in this area. 


Social Justice in Right of 
* Selt-defence 


R. D. Yapav* 


Originally man was a solitary being and he could kill an 
unjust assailant in self-defence because justice was on his side 
and against the aggressor. The right of self-defence is inherent 
in human nature and as such it is a natural right. Owing to this, 
it is also considered to be an inalienable right, Ordinarily in a 
democratic society the State retains the monopoly of violence 
in the sense that only the State can use force against and punish 
the wrong-doer. The theory of private defence accords to the 
individual under special circumstances the right to use violence 
against another member of the society. However, the right is to 
be justified on two grounds i.e. (1) the injustice of the attack 
on the defender, and (11) the presence of imminent danger, either 
real or apprehended. 


The right of private defence cannot be abridged or narrowed 
down unless it becomes a weapon of offence and loses its defen- 
sive Character. It has always been recognised by law that a per- 
son who is unlawfully assaulted, may stand his ground and meet 
force with force, so long there is no question of extreme violence 
sor taking life. If the person, who is attacked, finds himself in 
such a position that he cannot save his life unless he himself 
kills his assailant, he is permitted to do so by law. A person 
is allowed to take the life of another as a last resort when he 
has no safe means of averting that danger. 


* M.A., LL.M., Ph.D., Senior Lecturer in Law, J. N. Degree College, 
Lucknow University, Lucknow. 
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Protection of Life and Property — State's ‘Responsibility 


Protection and safety of life and property is the primary 
concern of the State, which has claimed a monopoly on the use | 
of violence. It alone has the authority and the power to settle 
disputes. But, sometimes even a well organised and resourceful 
State cannot help. When suddenly confronted with aggressor, 
people find themselves unable to avail State protection. They 
cannot get time to approach police for State protection. Under 
such circumstances, they must avail their natural right of self- 
defence. The incapacity of State to afford protection of life and 
property to all persons in all situations gives sanction for re- 
cognition of the individual’s right of self-defence. The extent 
of right is regulated, besides other factors, by the capacity and 
resources of the State to afford protection. 


When an offence is going to be committed against person 
and property, and the force of the State is not available to 
restrain it, the choice before State is either to allow the offence 
to be committed or to allow the public spirited citizen to use 
his own resources to stop the same. Further, prudence and public 
interest would suggest the adoption of the latter option i.e., 
to recognise the right of private defence. 


When a criminal is killing an innocent person taking law 
into his own hands and it is not possible for the State to stop 
the crime with its own resources, the choice before the State is 
either to allow an innocent person to be killed or permit a public 
minded citizen to stop the crime, and that if necessary by harm- 
ing or even killing the assailant. Obviously morality as well as 
public policy would prefer the second alternative, this is again 
how the right of private defence comes to be recognised. 


Mayne! has aptly summed up the propositions, which pro- 
vide foundations for law of self-defence in the following words: 


“(1) that society undertakes, and in the great majority of 
cases, 1s able to protect private persons against unlaw- 
ful attacks upon their person and property: 


1. Mayne, Criminal Law, p. 202. 
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(2) that, where its aid can be obtained, it must be resorted 
to; 


(3) that, where its aid cannot be obtained, the individual 
may do every thing that is necessary to protect himself; 


(4) but that the violence used must be in proportion to 
the injury to be averted, and must not be employed for 
the gratification of vindictive or malicious feelings.” 


Thus, it is apparent that the most important considerations 
regarding the right of self-defence are two fold; (i) that the 
primary duty of the State to maintain peace and order must 
not be allowed to be usurped by private individuals, and (11) 
that there must be some means to protect individual rights in 
all cases and at all times. The State is compelled due to these 
considerations to recognise the right of self-defence in cases 
where it cannot afford its hand of protection, but it negatives 
this right in cases when it can do so. 


The right of private defence is recognised in the statutory 
provisions of every developed democratic society today. The 
prime objective of a welfare state is to achieve social justice. 
Self-help is a part of social justice. Individuals should not con- 
cern themselves wholly with what the society can give to them 
but what they can give to the society. Self-defence is, accordingly 
no longer confined to self preservation. It partakes of the res- 
ponsibility of the individual to safeguard the social process, by 
which social justice is likely to be attained, so that proper con- 
ditions of happy, peaceful and secured life remain intact. 


It is an axiom in a civilized society that the State must 
protect the life, liberty and property of the individual. In order 
to safeguard the interest of its people, the State uses force ag- 
ainst doers of criminal act and punish them as it is sine quo non 
for the survival of any social order. However, no country, how- 
soever, resourceful it may be, can afford to depute a policeman 
to dog the steps of every doer of criminal act or to be present 
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at every place wherever the crime is committed.? This limitation 
on the resources of the State has given to the subject pro tanto 
the right to take the law into his own hand and exercise the 
right of private defence} to protect person and property not 
necessarily of one’s own, but also of the person and property of 
others. Further, both the policy consideration and social justice 
demand that a defendant who acted in the interest of his own 
physical protection be granted immunity from punishment for 
the results of his conduct.4 Indeed, the right is that of defence 
and not of retribution.? 


Historical Perspective 


Historically speaking a person accused of a crime at one 
time was condemned and considered an evil, even though the 
crime was committed se defendendo. The moral sense of com- 
munity could not tolerate it for a long time® As a result, theory 
of pardon appeared on the scene and the King began to grant 
pardon to the accused for such act but his goods were forfeited 
to the government treasury. During this period, the homicide 
committed se defendendo was categorised as “excusable homicide” 
because some fault was attributed on the part of accused. With 
the march of time, homicides committed in self-defence were 
termed as “justifiable homicide”. The jury was allowed to give 
a verdict of not guilty in such cases.’ 


In the early English law, justifiable homicides in strictu 
sensu did not involve any punishment. They were not considered 


2, Shamsul Huda, Principles of the Law of Crimes (1982), p. 382. 
3. Ibid. 


James Wilkinson, “Self-defence in Lousiana: The Criminal Law and 
the Tort Law Compared’’, 16 Tolane Law Review 609 (1941-42). 
Roy. G. Francis and Arthur L. Johnson, Some Theories of Peno- 
logy, Sociology of Crime (London, 1962),. p..259. 


James Bar Ames, “Law and Morals”, 22 Harv. L. Rev. 98 (1908-1909). 
p. 98, 


. James Bar Ames, Lectures on Legal History (London, 1913), p. 
436. 
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to be felonies and caused no forfeiture of the killer’s proverty. 
This was simply because the act of homicide was either enjoined 
or permitted by the law. It is based on the ancient principle of 
common law that what the law requires, it also justifies. In other 
words, the slayer is treated as acting on behalf of the State in 
the case of justifiable homicides.§ In modern times, the homi- 
cidal acts in self-defence are strictly justifiable. However, it 
took a very long time to reach this stage. 


The root of the concept of self-defence may be found even 
in Anglo-American jurisprudence.? It is now almost well set- 
tled that a man who kills another or even causes serious bodily 
harm in necessary self-defence may be justified and should be 
acquitted when indicted.!9 Even modern lawyers can hardly 
deny the need for providing right of private defence. 


From the aforesaid discussion, it is evdent that the right 
of private defence forms a valuable defence in Criminal law 
and has been set forth under the caption “General Exceptions” 
of the Indian Penal Code. The relevant provisions are laid down 
in sections 96 to 106 of the Indian Penal Code. However, 
these provisions should not be interpreted on the basis of prin- 
ciples governing right of self-defence under the Common law 
of England. The provisions are complete in themselves and the 
words used in the sections must be looked to for finding the 
scope of the right.!! Be that as it may two principles may be 
said to underlie these general exceptions: First, the circumstances 
surrounding the commission of the act amount to a legal justi- 
fication for its commission. Second, the circumstances are in- 
compatible with existence of mens rea and so the actor is not 


8. J. W. Cecil Turner, Kenny’s Outlines of Criminal Law, (19th ed. 
1980), .p. -144. 

9. Jack Lowery, “A Statutory Study of Self-defence and Defence of 
Others as an Excuse for Homicide”, 5 University of Florida Law 
Review S58 (1952). 

10. Foster, Crown Law, p. 273. 

11. Emperor v. Dahu Raut, A.I.R. 1935, P.C. 89; Pakala Narain Swami 
v. Emperor, A.I.R. 1939 P.C. 47; Bansa Mudi v. State, A.I.R. 1959 
Pat, 22, 
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blameworthy*6r! responsible: ‘for what he has done. To ‘hold a 
man responsible for a-crime, his conduct should be voluntary 
and he should realise that his conduct wouls or r might produce 
certain: eee results. 


ry * 


Rene of. Self- defence 


The recognition of right of private defence is simply a 
recognition of the importance of the instinct of self-preservation 
for the well-being of human society. It is almost settled that a 
man who kills another in the necessary defence Of ‘person or 
property from death or even from serious bodily harm, is justi- 
fed. Jhus, seli-defence. is recognised ¢ as an explanation or 


The 5 Hoes ‘of private. defence does not exist against the acts 
which are not offences. It is available against all assailants whe- 
ther Satie or insane; competent Or incompetent ‘and a _ person 
mistaken or otherwise. The right prevails against overt attacks 
irrespective of their intention and meaning. It exists even though 
the ‘inhocent persons are tiarmed, when there is danger fo life 
or limb, ‘and there is no other alternative to protect the person. 
The: test is whether’ there is immediate necessity for self-def- 
ence and further whether or not it was immediately necessary 
for the defendant to adopt that particular course of action. The 
right exists, if the attack is either actual or threatened. In order 
to justify the ‘taking © of life on the ground of appearance of 
peril, the appearance must be real, though not the peril. The 
act of killing must be committed because of an honest and 
well- founded belief in the imminence of danger. The courts 
should, therefore, view the circumstances from the standpoint of 
the acused and not that of a cool bystander. !3 


The law of private defence is founded on necessity and is 
not “superseded by the law of society, although curtailed to some 


12. Joseph. H. Beale, “Retreat from a Murderous Assault”, 16 Harv. L. 

assy EVs 567 (1902-1903). 

13. Smt: Sandhya Rani Bardhan y.:The State, 1977 Cri. L. J. (NOC) 
245 (GauGhati). | 
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extent. It can be abridged, but cannot be abrogated. The exercise 
of the right within a circumscribing ambit is recognised 
in India from ancient times. According to the ancient law- 
givers, homicide was permitted, if it was committed when danger 
to life was feared. Manu enjoined to resort to arms in self- 
defence,'!4 But in cases where the assailant had desisted before 
striking, he was to be capture and not killed.'9 


The right of defending one’s life from death or great bedily 
harm is also founded upon the same desire and right to live as 
is the legal principle that it is wrong to kill.'® It is also based 
on the principle that under certain circumstances the conduct 
of person is justified though otherwise criminal. One of the | 
causes of justification of the conduct of the defendant is ins 
interest in protecting himself. Indeed, nature prompts a man 
who is struck to resist and a man is justified in using such a 
degree of force as will prevent a repetition.!? The instinct of 
self-preservation, which is imbedded in human nature led the 
individuals to form the groups and later on those groups trans- 
formed into social organisation. Thus, the social structure grew 
and developed. on the very fundamental tenet of self-defence. 
The social contract thory with respect to the origin of State 
also enlightens on this point. 


The Social Contract Theory 


- According to this theory, State is born as a result of a 
tee contract. The individual parts with his rights and entrusts 
them to the State. He pledges to carry out instructions of 
the king. In turn, the State promises protection to the individuals. 
When men enter into contract, they retain right to protect them 
selves, where the government is unable to help them. In case 
of non-availability of State help, the individual is authorised 
to defend his person and property. The State has only those 


14. Manu, Ch. VIII, Verses 348, 349. 

15. Katyana, Smritichandrika, p. 729. | 

16. Howard H. Baker, “Homicide and Self-degence”’, 15 Tennessee Law 
. Review 297 (1937-39). ; 

17. Per Parke, B., 2 Lewin 48, 
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powers that were given to it by the individuals. The rest are 
retained by them. This is the view of Locke and Kant.!8 There 
are many other thinkers who support this school of thought. 


Thus, is it obvious that in view of this theory, the right 
of self-defence is retained by the individuals in case of non- 
availability of State help. For practical purposes this theory is 
very significant, as even in modern time, this limitation is 
imposed on the exercise of right of private defence. 


If this theory is taken to be correct, then whenever the 
State fails to defend, the individuals can protect themselves. 
It is undisputed that the origin of State rests on a social con- 
tract and the right of self-defence was specifically reserved by 
the people, as it is founded on natural instinct of living creatures. 


Balancing of Harm and Social Interest Theory 


In order to justify the act of the defendant in cases of 
self-defence, the harm and the social benefit are to be balanced. 
When the defendant deviates from the letter of the law, some 
harm is caused by his action. On the other hand, some social 
benefit also arises out of his conduct.!? As a consequence of 
the balancing process, if more benefit than harm results to the 
society, the act of the defendant is not blamed but justified in 
the interest of the society. 


In cases of homicide, this balancing process is shaken. 
Under such circumstances, the judge or jury is confronted with 
this complex moral issue. It becomes extremely difficult to bal- 
ance the interests. If jury finds the conduct of the defendant right 
on such scale, his action is justified. In another case, under a 
sudden and violent attack, the defendant responds with force 
and kills his assailant. Later on, it is discovered that the attacker 
was psychotic and as such he is neither legally nor morally 


18. Francis Wharton, “Disputed Questions of Criminal Law — Self- 
defence — Its Basis”, 5 Southern Law Review 367 (1879-80). 


19. Note, “Justification and Excuse in the Judaic and Common Law”, 
52 New York University Law Review 600 (1977). 
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responsible for the attack. In this circumstance, the defender 
victim should be exculpated. In this connection, Williams G. 
observes: 
“A man is allowed to kill in self-defence against a wrong- 
doer, and even to kill a lunatic who attacks him though 
the lunatic may be because of his insanity under no criminal 
responsibility for the attack.’’20 


Specific provision has also been made in the Indian Penal 
Code in this regard. Section 98 of the Code provides that what 
may not be offences because of the age, physical or mental 
incapacity of the aggressor is no bar to the exercise of the right 
of self-defence. Hence the right can be exercised even against 
infant, the insane or intoxicated person or one suffering under 
misconception of facts. 


In this connection, Professor Fletcher *! states that self- 
defence in Common Law is justified by balancing the interests 
of the culpable aggressor against the interests of his innocent 
victim. He also describes a second model of self-defence that 
justifies the defensive action upon the right to resist aggressive 
force —- “the notions of individual autonomy and the right to 
protect autonomy.” Under this model of self-defence, there is 
no balancing of interests but emphasis is laid upon the culp- 
ability of the aggressor rather than on the autonomy of the 
innocent agent. The hypothesis of the psychotic aggressor may 
be solved under this approach, because the autonomy of the 
attacked person is invaded by the assault and this is all to 
justify a killing in self-defence. Fletcher further asserts that this 
theory is dominant Germany and the Soviet Union and that 
there was some expression of it in early Common Law theory. 


Kadish2? explains that the autonomy of the individual the- 
ory of self-defence prevails in the Common law and not the 


20. Williams G., Criminal Law, 2nd ed. (1961), p. 737. 

21. Fletcher, “Proportionality and the Psychotic Aggressor”, 7 Israel Law 
Review 377 (1973). 

22. Kadish, “Respect for Life and Regard for Rights in the Criminal 
Law’, 64 California Law Review 885 (1976). 
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theory of the balancing of interests. This theory recognises and 
accepts the right and liberty of an individual to resist deadly 
ageression by deadly force. In this way, the killing of the aggres- 
sor by the defendant is justified more satisfactorily. 


The Indian society. with new social values and objectives 
through a legal framework based on a fundamental law is lead- 
ing towards the establishment of social justice. It has been rightly 
said that mere regulation and social control do not amount to 
regimentation, Laws are framed for the common good and public 
welfare and the function of law and the judiciary should be cnly 
to reconcile the conflicting interests of individual liberty and pub- 
lic good. 


Social Purpose 


The social purpose which the right of private defence serves 
is yet another justification for its recognition as an exception 
to the general rule of criminal liability. It is not rare phenomenon 
that the existence of society is threatened by the activities of 
bad characters. The State, sometimes, finds it difficult to sup- 
press such outlaws. The liberal exercise of the right of private 
defence in such situations works as restraint on the activities 
of anti-social elements. It boosts the morale of law — abiding 
citizens. It encourages the spirit of the law — abiding citizens 
and deters the offenders from violating the laws made for the 
protection and stability of the society. A law-abiding citizen, if 
not authorised to repel force for protection of his life and 
property, would feel degraded. Law does not require a person 
to run away for his life like a coward. 


The Supreme Court and High Courts have repeatedly em- 
phasised the social purpose of the right of private defence, be- 
cause it is to be exercised when State fails to extend its pro- 
tection to person and property of the individual. 


In Munshi Ram v. Delhi Administration,23 the Supreme 
Court observed that law does not require a person whose pro- 


23. A.I.R. 1968 S.C. °702. 
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perty is forcibly tried to be occupied by trespasser to run away 
and seek. for protection of the authorities..The right: of private 
defence serves a social purpose and that right should be liberaily 
construed. Such a right not only will be a restraining influence 


on bad characters but also will ape manly Spirit | in a law- 
abiding citizen. — | 


The aforesaid view was reiterated in Smt. Sandhya Runi 
Bardhan vy. The State24 wherein Gauhati High Court held that 
sections 96 to 106 of the Indian Penal Code, which deal with 
the right of private defence, are to be construed liberally. As 
a general rule, no person is expected to run away for safety when 
faced with grave and imminent danger to his person and pro- 
perty. The law as enacted does not require a law-abiding citizen 
to behave like a coward and take to his heels when called upon 
to face an assault or is confronted with an imminent danger. 
In fact, there is nothing more degrading to the human spirit 
than to run away in face of peril. The right of private defence 
Serves a social purpose. This is a right which has been en] njoined 
by the legislature and given to every person. : 


In Vidhya Singh vy. State of M.P.25 the Supreme Court 
observed that the right of self-defence is a very valuable right. 
It has a social purpose. That right should not be construed 
narrowly. The importance of this right is being emphasised in 
every State today, because the duty of the State to protect the 
rights of its members in all cases and at all times is the primary 
duty, and, therefore, this right assumes significance whenever 
there is an apprehension of danger to ‘the individual at the 
hands of aggressors. With the progress of civilization, the con- 
cept of property is gaining in value and consequently the desire 
of appropriation is also growing correspondingly in propoction, — 
Thus, it necessitates the occasions for the exercise of this right 
as an effective means of protection against ron g-doers. The 
importance of this right is, therefore not reduced in modern 


24, 1977 Cri. L.J. (NOC) 245. 
Go oe. 1971 SiCrci 887. 
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States, though the occasions for its exercise are, however, les- 
sened because of limitations imposed on it by the legislature. 


A survey of various factors which justify the existence of 
law of right of private defence reveals that human life is sacred 
and it is to be protected against the act of aggressor. Wood- 
roffe has rightly observed: 


“The law of self-defence springs from the premordial in- 
stinct of self-preservation. Reason has taught this law to 
learned men, and necessity to barbarians, and custom to 
all nations, and nature to wild beasts that they are at all 
times to repel violence by whatever means they can. English 
literature is replete with observations to this effect. Self- 
defence is a virtue and sole bulwork of all right (Byron). 
Measure for measure must be answered (Shakaspeare). 
Self-defence is nature’s oldest law (Dryden)”’. ?° 


Conclusions and Suggestions 


The theory of private defence partakes not only the indi- 
vidualistic thinking but it also assumes a social character and 
therefore forms part of social justice. The question of availbility 
of right of private defence is important not only from the point 
of view of the individual but it also lends support to the broader 
aims of social justice. Unquestonably, it is an individual’s share 
in the maintenance of law and order, and the prevention of 
crime in the society. The foundations of the right of private 
defence are, therefore, firmly grounded on individualistic as well 
as socialistic theories. 


With the development of the concept of welfare State and 
mixed economy in India after independence, the State assumed 
multifarious functions in addition to the maintenance of law 
and order. The protecting arms of the State may not reach every 
individual at all times because of the limited means of the State 
and the vast scattered population of the country. Thus, the 


26. Woodroffe and Ameer Ali, Law of Evidence in India, E. 8. Subrah- 
manyan (Ed.), (13th ed. 1974), vol. III p. 2425. 
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social base of the right of private defence becomes more signi- 
ficant. 


The right of self-defence not only affords protection to the 
person and property of the individual but also discharges a social 
function. Although self-defence has been primarily viewed for 
a very long time as an individualistic right to protect oneself 
against an assault, yet now-a-days the social function of self- 
defence cannot be overlooked. Besides, defending the personal 
interest of the defendant, self-defence is regard as the actuali- 
sation of the legal interest in promotion of general peace. Thus, 
by combining individual self-protection and preservation of law 
and order, the concept of self-defence has undergone an ex- 
pansive as well as a restrictive development, expansive in the 
sense that from the social point of view, the right of self-defence 
is not necessarily limited to the attacked person but also extends 
to the protection of third persons in the form of assistance; 
restrictive in the sense that self-defence is not an absolute right 
that may be exercised at any cost but only in a manner by which 
its social function is not perverted. 


The social function is at the root of two very important limi- 
tations on self-defence: (1) the defender’s duty of stepping aside 
(retreat), if he can thereby evade the attack without losing face, 
and (ii) the prohibition of the plea of self-defence, if the need 
for it was self-provoked. Self-defence also becomes a case of 
justification by reason of superior interest. However, it does 
not mean that self-defence requires the preservation of an in- 
terest which is more valuable than that harmed by the defence. 
Moreover, as it has been stated earlier, self-defence has both 
an individual and a social function. Since the defendant is not 
only defending his own interest but also preserving public peace, 
this social interest must also be put on the defender’s scale. 
Therefore, self-defence will not be justified, if after taking the 
interests of social peace into account, the defended value falls 
short of the harm caused to the aggressor. 


The social function of the right of private defence in the 
context of the present day Indian society,where the weaker sec- 
tions are more oppressed and less protected by public authorities 
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is to be evaluated. -Indian society is very complex due to mul- 
tiplicity of castes and communities. A particular class of such 
society is down-trodden from ages and consequently special pro- 
visions are incorporated in the Constitution of India for their 
welfare. In view of this, the social function of the right of pri- 
vate defence should be determined on the basis of its utility for 
the weaker sections who are in the greatest need of protection 
through this right. It is submitted, the members of weaker sec- 
tions should be provided extra special facilities in order to pro- 
tect their person and property. Liberal attitude should be adopted 
in granting licences of fire arms to them. The training camps 
should be organised for imparting instructions in regard to the 
right of self-defence, so that manly spirit could be aroused in 
them. They should be exempted from criminal liability for ex- 
cessive force used in self-defence. The theory of “proportionate 
harm™ should not be applied in their cases. The law of self- 
defence should accordingly be amended. | 


~ Right to Privacy 
M. C. PRAMODAN* 


The idea of privacy is as old as Biblical periods. Even Adam 
and Eve tried to hide their nudity with leaves. Privacy is vital 
to the mental, spiritual and physical well-being of all individuals 
and also to the morality and personality of individuals! it is. 
necessary for a secure relationship between individual and indi- 
vidual whether it is between man and wife, son and father or 
a friend and friend. In other words it concretises interpersonal 
relationships of love, friendship and trust?. : 


Before the industrial revolution people had a close com- - 
munity life. The relationship: between individuals and individuals, 
and groups and groups were quite strong. After the industrial 
revolution, the resultant urbanisation changed the life style of 
the people. The impact was a trend towards smaller families 
with demands for more privacy. Increasing prosperity, higher 
standards of living and growth of population led to more indi- 
vidual and familial privacy. In big cities anonymity became 
the rule. When society developed through industrialisation and 
scientific advancement various types of invasions of one’s pri- 
vacy became possible. The craze of the mass media for sensa- 
tional news trenched upon the individual’s private life; sophisti- 
cated surveillance equipments helped the news-mongers to infiltrate 
into the affairs of individuals. 


During the laissez faire era, an individual’s relationship 
with the Government was minimal. But in a modern administra- 
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tive state, he has to deal with the Government in almost all 
walks of his life. The distance between the public life and pri- 
vate life of an individual has reduced. Whenever an individual 
enters into a relationship with the Government, he has to fur- 
nish a lot of personal information. In certain cases the Govern- 
ment itself may collect information regarding individuals. 


Information about people may be necessary for a Govern- 
ment for framing its policies in an enlightened and democratic 
way. The surveillance by Government over its citizens is a fun- 
damental means of social control3. When it provides welfare 
benefits the Government may have to probe deep into society 
and gather more information. Collection of personal information 
becomes necessary to take to task modern organised law-brea- 
kers*. Persons working in departments relating to military, 
foreign affairs and atomic energy may have to be watched by 
the Government. The information gathering process affects the 
privacy of the individual. But such a process is often necessary 
for an efficient functioning of Government and hence is in the 
national interest. But there should be a guarantee that the go- 
vernmental authority uses such personal information only for 
the purposes for which they are acquired. 


The right to privacy is inherent and inalienable in any society 
though its degree or depth may vary depending on the culture, 
religion scientific progress and the political and legal systems.° 
However there is a hard core of personal information which 
should be protected from intrusion and a hard core of personal 
information which must be disclosed to the public. The reason 


3. It is similar to the controls by parents over children, and employers 
over employees. See Alen. F. Westin, “Science Privacy, and Free- 
dom: Issues and Proposals for the 1970's”, 66 Colum. L. Rev. 1003 
(1960) at p.1004. 

4. For more details, see C. P. Waler, “Police Surveillance by Tech- 
nical Devices”, [1980] P. L. 184. 

5. In the United States, where the legal system provides more indi- 
vidual freedom, the right to privacy is protected more than in the 
Soviet Union, where the individual freedom is less. See, Peter Burns, 
“The Law and Privacy: The Canadian Exnerience”, 54 Can. Bar 
Rev. 1 (1976) at p. 4. 
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for such privacy and publicity is the public interest. In bet- 
ween them lies a flexible part which may or may not be pro- 
tected under the head of ‘right to privacy’ depending on the 
particular situation in a society. 


It is difficult to have a definition fitting in all conditions, 
of the right to privacy. Defined widely, it may be synonymous 
with other rights such as freedom of thought and expression or 
freedom of religion and liberty. Defined narrowly, it may be 
restricted to those mentioned by a legislature or a court®. The 
traditional remedies for tresspass, nuisance and defamation 
are not capable of providing an adequate protection against an 
invasion of privacy in all situations.” It is necessary to accept 
the idea of privacy under a definition though the extent of it 
may be disputed. 


Different authors have tried to explain the right to privacy.® 
In very early times the law provided a remedy only for physical 
interference with life and property. Then the “right to life’ was 
limited to the protection from battery in different forms, and 


6. Willian Beany, “The Right to Privacy and American Law”, 31 Law 
& Contem. Prob. 253 (1966) at p. 255. 


7. The intrusion upon one’s seclusion may be often due to tress- 
pass into his private land for which common law provides for 
a remedy. However a tresspass resulting from peeping into one’s 
bedroom and into one’s dining room cannot be treated equally. 
Invasion on seclusion is also possible by observing one by another 
from the latter’s own premises. In the case of disclosure of em- 
barrasing facts, the common law remedy of defamation is not 
fully successful because truth is an established defence if it for 
the public good. Where one’s name or photograph is used for an- 
other’s advantage, no common law remedy seems to be adequate. 
For more details, see, Richard A. Epsten, “A Taste for Privacy? 
Evolution and the Emergence of a Naturalistic Ethic,’ 9 J. Legal 
Stud. 665 (1980) at p. 668. 


8. See Warran and Brandies, “The Right to Privacy’, 4 Harv. L. Rev. 
193 (1890); William L. Prosser, “Privacy”, 48 Cal. L. Rev. 383 
(1960); Alen F. Westin, “Science, Privacy and Freedom: Issues 
and Proposals for the 1970’s”, 66 Colum. L. Rev. 1003 (1966): 
Charles Fried, “Privacy”, 77 Yale L.J. 475 (1968) oud P. H. Win- 
field, “Privacy”, 47 L.Q.R. 23 (1931). 
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protection of property was limited to one’s land and. cattle.? 
Later, recognition was given to man’s spiritual nature, his feel- 
ings and intellect. Gradually the scope of these legal rights broad- 
ened to an extent where right to life meant the right to enjoy lite 
and so the right to be let alone also.!° 


Reliefs given in the past on defamation, invasion of pro- 
perty rights, breach of confidence or an implied contract were 
actually based on a broader principle, namely, the right to pri- 
vacy. '! A separate and independant recognition of this right is 
capable of protecting individuals from outrageous and unjustifi- 
able infliction of mental distress from various quarters, especial- 
ly. the press. 


The right to privacy is explained as a composite of different 
interests.!2 Such explanation has an advantage of explaining the 
tight to privacy explicitly and separating the different interests 
embedded in it. However it does not take into account the pro- 
blems relating to data banks and modern surveillance techno- 
logy. Considering these problems, it-is said that privacy in the 
sense of being let alone actually encompassed four different psy- 
chological and physical relations between an individual and 
others, namely, solitude, intimacy, anonymity and reserve.'? 


“9, Warran-and Brandies, “The Right to Privacy”, 4 Harv. L. Rev. 193 
(1890): 
10. Id.,at p. 196. 
11. Id., at -p. 213. 


12. The components are intrusion upon an_ individual’s seclusion on 
solitude or into his private affairs; public disclosure: of embarrassing 
private facts about an_ individual; publicity which _ places 
the individual in a false light in the public eye; and ap- 
propriation of an_ individual’s name or likeness for ano-— 
ther’s advantage. See William LL. Prosser, “Privacy”, 48° Cal. 
L. Rev. 383 (1960) at p. 389. The first and fourth classes of torts 
were already established in the United States by that time. Prosser 
added the other two classes of torts into the privacy area. See, 
Harry Calvan Jr., “Privacy in Tort.Law - Were Warran and Brandies 
Wrong?”, 31 Law & Contem. Prob. 326 (1966) at pp. 331-32. 


13. Alan F. Westin, “Science, Privacy and Freedom: Issues and Pro- 
posals for the 1970’s”, 66 Colum. L. Rev. 1003 (1966) at p. 1020. 
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-: Privacy may also be explained as related to ends and re- 
lations of the most fundamental sort: respect, love, friendship 
and.trust,'4 To top all these values. the Le liberty 
may be treated as a significant aspect of privacy.! 3 | 


Infringement of privacy has also been explained as an unau- 
thorised interference with a person’s seclusion of himself or of 
his property from the public.16 It is said that only an “offensive 
invasion of the personal privacy” could be treated as a tort.’ 

In certain places in India, there was common acceptance 
of the right to privacy and it formed a custom '8 though it 
was not equivalent to the present notions of privacy. 


14. Charles Fried, “Privacy”, 77 Yale L.J. 475 (1968) at p. 477. 
LS. Ids at. p 483. oS Teen 

16. P.H: Winfield, “Privacy, 47-L,0O.R.- 23 €1931) at-p.-24. 

17. Id.; at p. 41. 


18. The main privacy interest in the customary right was regarding the 
privacy of pardanashins, that is they had a right not to be rcen by 
outsiders when they are at home. Violations of the customary right 
to privacy of pardanashins have resulted in many cases before the 
court. In Nuth Mull v. Zuka-oollah Beg, S.D.A.N.W.P. Rep. 1885 
p. 92 as quoted in Gokal Prasad v. Radho, (1888), LL.R. 10 AIL. 
358) the judges accepted the existence of right to privacy but dif- 
fered on the nature of the relief to be granted. The leading case 
in this area of customary right to privacy is Gokal Prasad v. Radho, 
+1888) LL.R. 10 All. 358) in which the court examined all the 
previous cases. The allegation was that the defendant wrongfully 
erected a new building in such a way that certain eaves of the 
building projected over the plaintiff’s land and also that a verandah 
and certain doors interfered with privacy of those portions of plain- 
tiff’s house and premises which were occupied and used by females 
of the family. The plaintiff sought for removal of the eaves and 
verandah and for closure of the doors. The court held that a custo- 
mary right of privacy existed in India under certain condition and 
it was not unreasonable. A substantial interference of it, afforded a 
good cause of action. It may be noted that the Indian Hasement 
Act was not applicable to the North Western Province and it was 
therefore ‘necessary to have recourse to customary law as a found- 
ation of the plaintiff's right. In the Madras Province the customary 
right of privacy was not established. See Sayyad Azuf v. Ameernbibi, 
(1894) LL.R. 18 Mad. 163. 
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The right to privacy established under social customs is 
different from the right of privacy based on natural modesty and 
human dignity.!9 The latter is not confined to any caste, creed 
or race. It is a birth right of a human being. 


The Constitution of India does not specifically confer a right 
to privacy. But such a right can be carried out from different 
Articles of the Constitution. 


The right to privacy was considered for thefirst_time by 
the Supreme Court in Kharak Singh v. State of U.P.2° After 
referring to the position of the law in the United States, the Supreme 
Court held that our Constitution did not provide any guarantee 
to right to privacy.?! 


Ten years later, the Supreme Court in R. M. Malkani?? 
almost accepted the right to privacy. In this case, when Article 
21 was invoked on the ground that the privacy of the appellant’s 
conversation was invaded, the Court assured that the telephonic 
conversation of an innocent citizen would be protected against 
wrongful interference by tapping.?? 


19. Nihal Chand v. Bhagwan Dei, A.I.R. 1963 All. 1002. 

20. A.LR. 1963 §.C. 1295. The validity of the U.P. Police Regulations 
which authorised “domiciliary visits” was challenged as infringing 
Articles 19(1) and 21 of the Constitution. 

21. However the Court opined (at p. 1302) that “an authorised in- 
trusion into a person’s home and the disturbance caused to 
him thereby, is as it were the violation of common law 
right of man — an ultimate essential of ordered liberty if not of 
the very concept of civilization”. The Court struck down the re- 
gulation not on the basis of the above mentioned common law 
right but because the ‘Regulations’ was not a law. They were only 
executive instructions. Subba Rao. J. Dissenting (at p. 1306) said 
that ‘personal liberty’ in its wider perspective included the right 
to be free from restrictions placed on one’s movements and also 
a right to be free from encroachments on his private life. Though 
the Constitution does not declare the right to privacy, it was treated 
as an essential ingradient of personal liberty. 

22. R. M. Malkani v. State of Maharashtra, AI.R. 1973 S.C. 157. 

23. Id., at p. 164. The Court’s distinction between the innocent and 
guilty citizens does not seem proper because the restrictions on 


(f. n. contd.) 
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Govind v. State of M.P.24 where the facts were similar to 
Kharak Singh’s case raised the issue of right to privacy. The con- 
tention was that the domiciliary visits by the police violated 
the plaintiff's fundamental right to privacy, forming a part of 
freedom of movement guaranteed under Article 19 (1) (d) and 
personal liberty under Article 21 of the Constitution. The Court 
was not ready to give a broad definition to the right to privacy 
though it agreed that privacy concerns the individuals.2> The 
Court said that right to privacy was related to and overlapped 
with the concept of liberty and that right to privacy must be 
based on a fundamental right implicit in the concept of an order- 
ed society.26 However the Court did not clearly state that 
the Constitution recognized the right to privacy.2? It can be 
seen that wherever the judgement reaches near the right to pri- 
vacy as a constitutional right, the Court diluted it by assump- 
tions. Though the decision did not establish the right to privacy, 
yet it was helpful for starting a thorough discussion on the topic. 
The acceptance of such a right which is invaluable for the dig- 


Article 21 are possible only by means of a procedure established 
by law and not by maintaining a distinction between innocent and 
guilty persons. 

24. AIR 27> Sf. 1378. 


25. After going through the position in the United States, Mathew J. 
said (at p. 1384). 
“Makers of our Constitution wanted to ensure conditions fav- 
ourable to the pursuits of happiness. They certainly realised - 
the significance of man’s spiritual nature, of his feelings and 
of his intellect and that only a part of the pain, pleasure, 
satisfaction of life can be deemed to have conferred upon the 
individual as against the government a sphere where he should 
be let alone”. 
26. Id., at pp. 1384-85. 


27. Id., at p. 1385. “The right to privacy in any event will necessarily 
have to go through a process of case-by-case development. There- 
fore, even assuming that right to personal liberty, the right to 
move freely through out the territory of India and the freedom 
of speech creat an independent right of privacy as an emanat- 
ion from them which one can characterize as a fundamental right, 
we do not think that the right is absolute’. 
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nity. and. integrity of an individual is to be welcomed. Later in 
Malak Singh’s case,28 where the entry of the plaintiff's name in 
the surveillance register by the police was challenged, the Supreme 
Court opined that surveillance would seriously encroach on the 
privacy of a citizen so as to infringe his fundamental right to 
personal liberty guaranteed by Article 21 and the freedom of 
movement guaranteed by Article 19 (1) (d) of the Constitu- 
tion. 29 , 


While the trend was such in Ayyappankulty y. State3° the 
Kerala High Court opined that privacy was not an established 
fundamental right under Article 21, but could only be treat- 
ed as a pervasive right.3! In this case the petitioner was under- 
going imprisonment and was expecting an immediate release 
from the jail. His photograph was published in the taxi stands 
at this time. This action of police authorities was challenged as 
being against the right and liberty conferred under Articles 19 
and 21 of the Constitution. The Court giving more weight to 
the preventive action of the State, though there was no con- 
crete proof of the petitioner’s involvement in other pending 
cases, justified the action. The decision seems to be a retrograde 
step because the Court did not give any importance to the re- 
formative and rehabilitative aspects. That being the case, the 
Court also did not give necessary importance to the privacy in- 
terests of the plaintiff while allowing the Government to publish 
his photo in the taxi stands. | 


Though the right to privacy has not been recognized as 
such under any law, there are provisions in different statutes 
which help individuals in protecting certain elements of right to 
privacy. In the Indian Penal Code some provisions32 are help- 


28, -Malak Singh v. State of Punjab, A.I.R. 1981 S.C. 760. 

29. Id., at p. 763. 

30. 1986 K.L.T. 383. 

31. 1d3= at =p; 389. 

32. Under section 441, whoever enters into the property of another 


with an intention to annoy, is said to commit the offence of criminal 
tresspass. Annoyance undoubtedly violates the privacy interests of 


(f. n. contd.) 
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ful to protect certain elements of privacy. Certain provisions of 
the Indian Evidence Act also defend one’s privacy interests. °? 
The financial privacy of an individual is protected in certain 
statutes. The Banker’s Book Evidence Act protects the privacy 
interests of a customer.34 Again the Income Tax Act protects 
the financial interest of an assessee.35 Under the Census Act 
1948, the personal details coming to the hands of the Govern- 
ment are protected from disclosure *® 


an individual also. Under section 499 an imputation intending to 
harm the reputation of a person is an offence of defamation. Tiuth, 
unless it is for the public good, is not a defence. The violation of 
privacy by way of publication of one’s private life definitely comes 
under this section. Again under section 228-A, printing or publishing 
of the identity of victims of certain sexual offences is prohibited. 
It helps such victims from the disclosure of personal tragedies, 


33. Under section 122, a married person shall not be compelled to 
disclose any communication made to him by the spouse during the 
the marriage. The section also creates a disability that no such per- 
sons shall be permitted to disclose such communications. The 
marital privacy, to an extent, is thus protected. Under section 130, 
a witness shall not be compelled to produce documents regarding 
the property he holds as pledge or mortgage. He may also not be 
compelled to produce documents, the disclosure of which may in- 
criminate him. This section protects privacy of a witness regarding 
his financial details. The privacy interest of clients are protected 
under section 126 where the lawyers are not permitted to disclose 
communications made by clients to them. Under section 129 con- 
fidential comunications placed with the legal advisers are also pro- 
tected from disclosure. 


34. Section 5 of the Banker’s Book Evidence Act 1891 protects a custo- 
mer from dissemination of the transaction details. However under 
section 6 of the Act, an inspection may be made under an order 
of the Court.. 


35. Under section 138 of the Income Tax Act, 1961, information te- 
lating to an assessee could only be made by the Commissioner only 
in the public interest. Again the omission of section 137, which 
prohibited disclosure of information, does not show any intention 
to distroy the prohibition, such prohibition continues under Section 
6 of the General Clauses Act 1987. See S. V. Ramakrishna Muduiiar 
v. Mrs. Rajabu Fathima Bukari, A.R. 1966 Mad. 187 at p. 191-192. 


36. See the Census Act 1948, S. 15, 
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There are also provisions in certain statutes which pose 
threats to the right to privacy. The Indian Post Office Act con- 
fers power37 on Central and State Governments to intercept 
postal articles on the occurrence of any public emergency or in 
the interest of the public safety or tranquility by an order in 
writing. Similarly the Indian Telegraph Act confers power?’ on 
Central and State Governments to intercept, detain or not to 
transmit or disclose the message relating to any particular sub- 
ject on the occurrence of public emergency or in the interest of 
public safety. 


Considering the need for recognition of the right to pri- 
vacy, the Law Commission recommended insertion of a new sec- 
tion in the Penal Code making unauthorised photography and 
use of artificial listening or recording apparatus, and publishing 
such information listened or recorded as offences39 The Law 
Commission also recommended insertion of a new section in the 
Evidence Act to protect the communications between a family 
counsellor and persons counselled..4° 


The Second Press Commission recommended an amendment 
to the Press'Council’s Act, 1978 to protect the right to privacy 4! 
by making it one of the functions of the Press Council, in fur- 
therance of its objects, to ensure on the part of the newspapers, 


37. The Indian Post Office Act 1898 Section 26 regarding any doubt 
as to the existence of a public emergency. Section 26 of the Act 
says that a certificate in this respect by the Central or State Govern- 
ment is conclusive. 


38. See Indian Telegraph Act 1885 s. 5. 


39. Indian Law Commission, 42nd Report on Indian Penal Code. (1971) 
pp. 339-40. 


40. Indian Law Commission, 69th Report on Indian Evidence Act, (1977) 
p. 730. 


41. Report of the second Press Commission (1982) p. 77 as quoted in 
~ _E. S. Venkataramiah, Freedom of Press: Some Recent Trends (1987), 
p. 117. 
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news agencies and journalists, the maintenance of high stand- 
ards of public taste including respect for privacy. 


Under different restrictions on the State power provided 
under the Constitution of India, the right to privacy can be pro- 
tected. Article 14 prohibits any unreasonable act by Govern- 
ment. A governmental action would be unreasonable where the 
right to privacy of an individual is violated without a reason- 
able cause. Violation of right to privacy can therefore be pro- 
tected under Article 14. Article 20 of the Constitution also 
to some extent protects the right to privacy.*? In so far as it 
provides a privilege against self-incrimination, the privacy of an 
individual is shielded from judicial inquisition. The freedom of 
conscience and religion provided under Article 25 of the Con- 
stitution confers the right to privacy in respect of one’s interest 
in religion. No one may be required to account for the religion 
he believes. The right to privacy is also necessary for a proper 
enjoyment of the freedom of movement conferred by Article 19 
of the Constitution. The fear of surveillance by the neighbours 
as well as State is always an impediment to enjoy that freedom. 


Article 21 confers the right in a better and wider scale. 
The liberty of an individual definitely includes his privacy inter- 
ests also. Article 21 being the repository of all the unenumerat- 
ed rights is able to embrace the right to privacy without much 
difficulty. Restriction of the right guaranteed under Article 21 
is possible only through a just, fair and reasonable procedure 
established by law.43 Article 21 then becomes a guarantee 
against unjust and unreasonable interference by the State in the 
privacy of an individual. 


It is true that common law was not able to introduce the 
right to privacy as an inherent and inalienable right. The 
American law, however, made a substantial progress in the area 
of right to privacy. In India we follow the English system of law 


~42. See Charles Fried, “Privacy”, 77 Yale L.J. 475 (1968) at p. 488. 
43. Maneka Gandhi v. Union of India, A1.R. 1978 S.C. 597. 
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in its content and procedure. Inherently our courts were not 
ready to recognize the right to privacy due to the influence of 
the English law. But the constitutional provisions are potential 
enough to introduce the right to privacy by an active judiciary. 


Recognition had already been given to the right to privacy 
in various countries. In 1974 the United States#4 and in 1973 
Canada 45 accepted it through legislation. Recognition had also 
been given to it internationally. The Universal Declaration of 
Human Rights*® and the European Convention for the Protec- 
tion of Human Rights and Fundamental Freedoms‘? have re- 
cognised the privacy interests of an individual. The International 
Covenant on Civil and Political Rights later in 1966 reiterated 
the principle accepted by the Universal Declaration of Human 
Rights. 48 


The necessity of the right to privacy for an individual in 
many instances is undoubtedly clear. It is necessary for the deve- 
lopment of the personality, integrity and dignity. It is also neces- 


44. Privacy Act 1974 (United States). 
45. Protection of Privacy Act 1973 (Canada). 


46. Article 12 of the Universal Declaration of Human Rights, 1948 
reads: “No one shall be subjected to arbitrary interference with 
his privacy — family, home or correspondence — not to attack on 
his honour and reputation. Everyone has the right to the protection 
of the law against such interference or attacks”. 


47. Article 8 of the Convention reads as follows: 


“1. Every one has the right to respect for his private and fom 
life, his home and his correspondence. 


There shall be no interference by a public authority with the 
exercise of this right except such as in accordance with the 
law and is necessary in a democratic society, in the interests 
of national security, public safety, or the economic well-being 
of the country for the prevention of disorder or crime, for the 
protection of health or morals, or for the protection of the 
rights and freedoms of other’’. : 


i) 


48. See Indian Law Commission, 42nd Report on Indian Penal Code 
(1971), pp. 336-38. 
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sary for a full enjoyment of personal liberty. Thus there is noth- 
ing wrong in allowing the individual to have the control over 
the information regarding privacy. The problem then arises ‘is 
with respect to the extent of this control. The extent of the 
dignity and self-respect reaches its end when it meets the limit 


fixed by the society. Within this limit, the control is with the - 


individual. The area of privacy is the area of information re- 
garding a person in the status of ‘private’ individual where the 
public interest cannot require. an. access. to such .information, 
Thus the right to privacy ultimately depends on the public in- 
terest, either to keep certain information private or not. This 
is because many information which may seem to be private, 


are necessary for the success of several other functions of- 


society. 


There is no right to privacy for a person who acts in the 
capacity of a public person. The right to privacy as far as an 
individual is concerned, begins only when he acts as a private 
individual. A man becomes a ‘public man’ mainly through his 
profession. Any information except those relating to the pro- 
fession may be treated as private. Without the individual’s con- 
sent such information may not be made open. Apart from the 
profession, an individual also becomes a ‘public man’ through 
the social, political or religious role he plays in society. In such 
cases also, he has no right to privacy. 


The above division of ‘public’ and ‘private’ based on the 
functional role of an individual in society, though not absolute, 
can however generally be followed without much inconvenience. 
Even the information regarding the individual as a public man 
may sometimes require confidentiality. For example, the person- 
ality test results and confidential character reports may be treat- 
ed as private. Also in the private man’s area, there may arise 
certain information which the public is badly in need. Informa- 
tion about a strange disease comes in that class. However what 
the public requires is the subject matter and not the identity 
of the individual. Thus even here the privacy of the individual 


\ 
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can be protected to a certain extent. However the better way 
to solve these exceptional situations is to adopt a ‘need to know’ 
principle. The privacy required for certain information which 
comes under the area of a public man and publicity required 
for certain information which comes under the area of private 
man may be analysed after considering the fact whether the pub- 
lic is really in need of such information for the benefit of the 
people. So long as the need criterion is not satisfied, privacy of 
the individual has to be protected. 


NOTES AND COMMENTS 
Maintenance to Divorced Muslim Wives: 
Legislative Intention and Guides 
for Interpretation 


The right to maintenance which a Muslim divorced wife 
is entitled from her former husband was and continues to be a 
matter not fully settled even after passing of the Muslim Women 
(Protection of Rights on Divorce) Act 1986!. The question 
whether a Muslim wife is entitled to invoke Section 127 of the 
Code of Criminal Proceedure? for enhancement of maintenance 
awarded earlier, after coming into force of the Act came for 
consideration before the Kerala High Court in Abdul Gafoor 
Kunju v. Pathumma Beevi. Interpreting the object and provi- 
sions of the Act and applying the rules of interpretation the 
Court said that except in the case specifically exempted in the 


ee 


1. Herein after referred to as the Act. For an appreciation of the 
various cases, Old as well as new, on the topic see Sharafennisa 
Begam, “Maintenance and Muslim Women: Religious Orthodoxy 
v. Judicial Activism,” [1989] C.U.L.R. 279; Also see for a contrary 
view, K. N. Chandrasekharan Pillai, “Maintenance to Divorced Mus- 
lim Wife: The Quagmire of Judicial Reasing”, [1988] 12 The Aca- 
demy Law Review, p. 181. 

2. The relevent part of the section reads: 

127. “Alteration in allowance. (1) On proof of a change in the 
circumstances of any person, receiving, under section 125 a monthly 
allowance, or ordered under the same section to pay a monthly 
allowance to his wife, child, father or mother, as the case mav be 
the Magistrate may make such alteration in the allowance as he 
thinks fit: 

Provided that if he increases the allowance the monthly rate of 

five hundred rupees in the whole shall not be exceeded.” 


3. A. Abdul Gafoor Kunju vy. Avva Ummal Se Beevi, 1989(1) 
K.L.J. 194, per Chetoor Sankaran Nair, 
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Act4, the provisions in the Code of Criminal Proceedure re- 
garding maintenance is no more applicable to a divorced Muslim 
woman. According to the High Court the intention of the legis- 
lature on the question of maintenance of divorced Muslim woman 
is clear from sections 5 and 7 of the Act.5~ 


The sessions Judge in that case had felt that section 127 
of the Code was still available to the Muslim wife even after 
the Act had come into force because in his view the Act only 
supplemented, widened and enriched the rights ensuring to a 
divorced: Muslim wife under sections 125 to 128 of the Code 
and the Act did not repeal these provisions in the Code. The 
sessions Judge referred to two earlier decisions of the Kerala 
High Court in support of his view. In these two decisions, Ali 
v. Safaria® and Aliyar v. Pathu,’? the Court was dealing with 
the scope or sweep of the expression ‘provision’ occuring in Sec- 
tion 3 (1) (a) of the Act and the liability of a former husband 
to make provision for the wife for maintenance beyond the tddat 
period. After noting that the issue whether an action under Sec- 
tion 127 survives the Act was not considered in the above two 
decisions, the High Court held that they are of no help in re- 
solving the controversy raised in the instant case. 


Quoting from decided cases, the High Court pointed out 
in Abdul Gafoor Kunju that it is a well known rule of interpre- 
tation that the special law excludes the general® and that a spe- 
cial law means a law enacted for special cases, in special cir- 
cumstances, in contradistinction to general rule of law, laid down 
as applicable generally to all cases with which the general law 


4, Under 8S. 5(2) both parties by mutual consent may elect to be 
governed by Sections 125-128 of the Code. 


See the text of infra, n. 34. 
1988 (2) K.L.T. 94, per K. Sreedharan, J. 
P9Gnet 27 tL.1. 446, per, U; L.=Bhat;, J. 


Supra, n. 3 at pp. 195-196, quoting from Queen v. London Bey 
Council, (1893) 2 Q.B. 454. ee ‘ | 
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v 
dals.? Thus the Court concluded that when a special law was 
enacted to govern maintenance of Muslim wives application of 
the general law under the Code is excluded or restricted. 


Referring to the arguments of the respondents that the law 
relating to prevention of vagrancy in the Code remains in tact 
and that the right under the Code is independent of the per- 
sonal law and is therefore unaffected by the new enactment, 
the court pointed out, that if one considers the context of 
the enactment and its object, it was not possible to say that 
it was intended to provide additional rights. '° 


The object and reasons of the 1986 Act reads: 


“This decision (Shah Bano) has lead to some controversy 
as to the obligation of the Muslim husband to pay main- 
tenance to the divorced wife. Opportunity has therefore 
been taken to specify the rights which a Muslim divorced 
woman is entitled to at the time of divorce”. 


The court opined that the decision of Shah Bano!! was 
considered going against the Islamic Personal Law, or otherwise, 
the provisions of sections 125 to 128 of the Code were con- 
sidered to be in conflict with Islamic Personal Law and hence 
to ‘specify the rights of a divorced Muslim wife and ‘to pro- 
vide for matters’ connected with the law was enacted.'!2 Adding 
emphasis to the terms specify and entitled to in the object and 
reasons clause, Justice Sankaran Nair concluded that the Act 
was to specify the rights to which the wife is entitled, and not 
to add to the rights in sections 125 to 128 of the Code. 


Though the reasoning given by the High Court in Abdul 
Gafoor Kunju is logically consistant and formally correct, it is 


9. Id., p. 196, quoting from Kausalia Rani vy. Gopal Singh, A.LR. 1964 
S.C. 260. 

10. Ibid. 

11. A.LR,. 1985 $.C. 945. 

12. The preamble of Act reads, “An Act to protect the rights of Muslim 
women who have been divorced by, or have obtained divorce 


from, their husbands and to provide for matters connected there 
with and incidental thereto”. | | 
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inadequate from the point of view of a progressive and pur- 
poseful interpretation hither to adopted by the judiciary in such 
matters, especially when one consider the fact that the pro- 
visions in the Act has to be interpreted in a manner beneficial 
to Muslim divorced women in a male dominated society. It has 
to be taken into consideration, that the provision in section 5 
(2) for mutually consenting to be governed by the provisions 
in the Code of Criminal Procedure may work out to be dis- 
advantageous to women because the Muslim husband will never 
be willing to be governed by such provisions unless it is advan- 
tageous to him. For this reason also, if at all it is possible to 
give a wider interpretation to the provisions of the statute so 
as to benefit those sections of the community whom it is intend- 
ed to benefit, such a wider interpretation should be given under 
the beneficial construction rule.!12a So in this context, the ap- 
plication of provisions of the Code should be excluded or res- 
tricted only if it is to protect the rights of divorced Muslim 
women and not otherwise. 


Again, it is well settled that the task of the courts in 
the interpretation of a statute is to find out the intention of 
the legislature. Where the words are clear and un-umbiguous 
their job is easy because no question of any contradiction arises 
and it may safely be presumed that the legislature intended what 
the words plainly say. Even where the words of the statute 
appear to be primafacie clear and un-ambiguous it may some- 
times be possible that the plain meaning of the words may not 
convey the intention of the legislature. Then the court will have 
to find out the legislative intention gathered from several sources. 
The first source is the statute itself, then comes the preamble 
of the statute. The statement of objects and reasons for the 
legislation may also throw considerable light on the legislative 
intention. After ascertaining the intention of the legislature the 
court is duty bound to give the statute a purposeful or functional 
interpretation. The court must strive to interpre the statute so 


12a. See infra, n. 31. 
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as to promote and advance the object and purpose of the en- 
actment. !3 


This is the clue to the decision in Ali v. Safaria'* where 
the Court said that from the preamble!® of the Act it was 
evident that the legislature wanted to protect the rights of the 
Muslim divorced women because these ladies are to be well 
protected to prevent their destitution and vagrency.6 This sub- 
lime objective emanating from a welfare philosophy prompted 
the Court in Ali v. Safaria to give more emphazis to the wel- 
fare of these unfortunate women than to the supposed objective 
of the legislature in putting a restriction on the effect of the 
Code. The sweeping impact on the personal law of Muslims 
by the wider interpretation given to the provisions of the Code 
in sections 125 and 128 touching religious sentiments were not 
then the dominent consideration when weighed against the social 
need to protect the destitute Muslim women. So the Court gave 
in Ali v. Safaria a most progressive and purposive interpreta- 
tion to the provision appearing in section 3 (1) (a) of the Act, 
the relevent part of which says, 


“3. Mahr or other properties of Muslim woman to be 
given to her at the time of divoce — (1) Not withstanding 
anything contained in any other law for the time being in 
force, a divorced woman shall be ‘entitled to — 

(a) a reasonable and fair provision and maintenance to be 
made and paid to her within the iddat period by her 
former husband”’; 


Had the reason for the statute been considered mechani- 
cally, as did by the Court in Abdul Gafoor Kunju by making 
reference to the historical content and the popular or rather 


13. Ali v. Safaria, 1988 (2) K.L.T. 4 at p. 96. 
14. Ibid. 

15. See supra, n. 12. 

16. See supra, n, 13, p. 97. 
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Muslim fundamentalist'sa assumption of sovereignty of Personal 
Laws in matters of maintenance of Muslim divorced wives, it 
was possible for the Ali v. Safaria Court to conclude by inter- 
preting the above provision, that ‘a reasonable and fair provi- 
sion and maintenance’ was intended only for the iddat period 
and not beyond that. But the Court gave a purposeful and fun- 
ctional interpretation to the provision gathered from the preamble 
and the statement of object and reasons for the legislation. 


The relevent portions of the judgements of the courts in 
the two cases may be quoted for comparison. The Court said 
in Abdul Gafoor Kunju !7 quoting an English Judge, 


“The Act enacted in the post Shah Bano (AIR 1985 SC 
945) era was intended to restrict the effect of the Code. 
The historical setting in which a legislation was enacted 
must be considered while interpreting the legislation. It is 
said: The court is not to be oblivious of the history of 
law and legislation. 


Policy of the legislative wisdom is not for the court to 
judge if the law is valid and inside permissible legislative 
parameters. There is no challenge to the validity of the 
Act. Rules of interpretation require that if the object of 
the legislation is clear, duty of the court is to hit it and 
not record that it has been missed. (Kenneth Diplock L.J.)” 


As against this line of approach and contrary to the view 
expressed by Mulla in Principles of Muhammaden Law'8 the. 
Court in Ali v. Safaria opines in the following manner: !9 


16a. For a scathing criticism on the fundamentalist approach, see Shara- 
fennisa Begam, supra, n. 1. 


17. Supra, n. 3. at p. 197, per C. Sankaran Nair, J. 


18. 18th Edition, para 279 which states: “After divorce the wife is en- 
titled to maintenance during the period of iddat. If divorce, is not 
communicated to her until after the expiry of the period, she is 
entitled to maintenance until she is informed of the divorce”. 


19. Supra, n. 13 at p. 98. (Emphasis is added). 
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“Thus it would appear that a divorced muslim woman Is 
entitled to maintenance from her former husband only for 
the period of iddat. This liability of the former husband is 
undisputed. The Quran also enjoins the former husband to 
discharge this obligation. In Shah Bano’s case the Supreme 
Court extended this obligation in the case of divorced 
ladies who are unable to maintain themselves till her death 
or remarriage. The Parliament by this Act wanted to save 
the former husbands from that burden. But the Act now 
states that they must pay maintenance for the period of 
iddat and also should make a reasonable and fair provision 
for her. This provision should be for the future of the lady. 
Even after the provision having been made by the former 
husband, if the lady becomes unable to maintain herself 
then a situation envisaged by section 4 of the Act will come 
into operation. According to me section 4 of the Act does 
not absolve the former husband from making a ‘reason- 
able and fair provision for the lady’s life”. 


So the Court felt that if Parliament intended to recognise 
the liability of a former husband, as those stated by Mulla, only 
for the iddat period the same could have been provided in sub- 
clause (a) of clause (i) of section 3 of the Act by using much 
fewer words: Instead of that Parliament wanted the husband 
to make ‘a reasonable and fair provision’ for the divorced Muslim 
woman’s future as well. 


Again, in Aliyar v. Pathu,*® after noting the historical 
background of the Shah Bano decision and the subsequent en- 


20. Supra, n. 7. Here also the sum and substance of the contention of 
the former husband was that the ‘provision’ and ‘maintenance’ refer 
to the same thing, that is, maintenance for the period of iddat and 
the divorced wife was not entitled to any provision other than main- 
tenance during the period of iddat. The inherent power of the sub- 
ordinate criminal courts to implement the order for maintenance and 
to secure her possession of property in the interest of justice and 
in the absence of express provision in the Code as well as the 
right of children to claim maintenance through mother or by any 
one under Ss. 125-127 were also discussed. 
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actment of the Act by Parliament and after a perusal of the — 
preamble and the statement of objects and reasons of the Act which 
reflect the concern of Parliament to protect the interest of the 
divorced Muslim women, the Court observed. 


“Oppertunity has therefore been taken to specify the rights 
which a muslim divorced woman is entitled to at the time 
of divorce and to protect her interests. Since the main put- 
pose of the statute is to protect the interest of the divorced 
muslim woman, even if there is any ambiguity in the langu- 
age of the statute, or even if two interpretations are cqually 
possible that interpretation which is reasonable and would 
protect the interest of divorced Muslim women has to be 
adopted by the court. In the present case there is no ambi- 
quity or uncertainity in section 3 (1) (a). The words used 
are plain, clear, certain and unambiguous; they clearly in- 
volve declaration of two separate and distinct rights, that 
is, to obtain maintenance for the period of iddat and to 
have a reasonable and fair provision made”.?! 


Here the Court was of firm opinion that taking of the op- 
portunity by Parliament to specify the rights which a Muslim 
woman is entitled is clearly to protect her interests and not 
to restrict her rights contrary to the view expressed by the Court 
which decided the Abdul Gafoor Kunju case.2? Interpreting 
the various provisions in the Act the Court said in Aliyar v. 
Pathu, that section 4 of the Act is an enabling provision. If the 
divorced wife has not remarried and is unable to maintain her- 
self after the iddat period, the Magistrate may direct her rela- 
tives, as would be her heirs on her death, to pay such reason- 
able and fair maintenance to her as he may deem fit. The ulti- 
mate liability in cast on the Wakf Board. The constitutional 
directive, specifically under Article 38 and 39 would require 
measures to avoid destitution of the women in many circum- 
stances when the lady remain not remarried and the husband 


21. Id. at p. 452, per U. L. Bhat, J. and Pareed Pillay, J. with him. 


22. Supra, n. 3 at p. 196, per Chetoor Sankaran Nair, J. See the text 
of supra, n. 10. 
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being too poor to provide with maintenance or on his death 
or on some other reason the provision could not be enforced. 
Parliament has devised a strategy for providing additional safe- 
guards to protect the interests of the divorced women. If in spite 
of the reasonable and fair provision made for the post iddat 
period, she faces destitution, section 4 would come to her rescue. 
Therefore the Court felt that the scheme of section 4 casting 
on relatives of the divorced woman liability for maintenance 
should not be considered to be leading to a narrow and tech- 
nical interpretation of section 3.?° 


The theory that the Act was passed to restrict or take away 
some rights which a Muslim woman was having either under 
the personal law or under the general law i.e., sections 125 to 
128 of the Cr. P.C. was rejected by other High Courts also. In 
A. A. Abdulla vy. A. B. Mohmuna Saiyadbhai,24 Justice M. B. 
Shah of the Gujarat High Court opined that in simplest langu- 
age Parliament has stated that the Act is for protecting the 
rights of Muslim women which is as clear as anything could be 
from the language of the preamble. It further provides that it is 
also enacted for making other provisions for matters connected 
therewith or incidental thereto.2* On the applicability of sec- 
tions 125 to 128 of the Code of Criminal Procedure to the 
divorced Muslim women after the commencement of the Act, 
the Court said interpreting section 5 of the Act,?é 


“It gives option to the parties to be governed by the pro- 
cedure under sections 125 to 128 of the Cr. P.C. or under 
the provisions of the Act. This would primafacie mean that 
there is no inconsistancy or repugnancy between the gen- 
eral provisions of sections 125 to 128 and the Muslim 
Women Act. If there was inconsistancy or repugnancy Par- 
liament would not have given any option to the parties. 
Further if section 3 (1) (a) is interpreted to mean that 


23. Aliyar v. Pathu, supra, n. 7 at p. 457. 
24. A.I.R. 198 Guj. 141, per M. B. Shah, J. 
ete at p. 143, 

26. Id. at p. 150. 
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the former husband is bound to provide maintenance only 
for iddat period, then in no set of circumstances it can be 
expected that a former husband would pay future main- 
tenance because it is difficult to imagine that the person 
who has given divorce to his wife would be so chivalrous 
as to agree to the future maintenance. The result would 
be that in almost all cases divorced woman would like to 
be governed by the provisions of section 125 and the for- 
mer husband would refuse to be governed by the provi- 
sions of section 125. Can it be imagined that Parliament 
would pass an Act which gives absolute discretion to. the 
former husband and leave a divorced woman at his mercy 
and sweet will?”. 


The Court would have taken into consideration the social re- 


alities and the conditions under which the parties are placed 
while interpreting. Therefore the Court continued to say: 


Normally divorces are given because there are disputes bet- 
ween the parties. In that set of circumstances, it is difficult 
to imagine the husband would agree to pay future main- 
tenance if there is no specific provision in the Muslim 
Women Act. If that interpretation is accepted then section 
S would be redundant and otiose. Normally the provisions 
of the Act should be interpreted in such a manner as not 
to render any of its provisions otiose unless there are com- 
pelling reasons for the court to resort to that extreme con- 
tingency. Therefore also it would be just and proper to hold 
that section 3 (1) (a) provides that the former husband 
is bound to make reasonable and fair provision and main- 
tenance after taking into consideration the future needs of 
the divorced woman’. 27 


So also applying the well known principles of construction 


of statutes, the intention of the legislature has to be gathered 
by reading the statute as a whole. Thus if one read the different 
phrases used in sections 3 (1) (a), 3 (1) (b), 3 (3), section 
4 and section 5 of the Act together, it would be clear that Par- 


27. Id. at pp. 150-151. 
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liament wanted that the divorced woman is fully protected if 
she does not remarry and she gets adequate provision and main- 
tenance from her former husband and/or maintenance from her 
relatives or Wakf Board in case of necessity. The words and 
phrases used by Parliament are to be construed in the ordinary 
and natural sense.28 The reference made by the Court to Inter- 
pretation of Statues by Maxwell2? is worthwhile to be quoted 
here: 


“The first and most elementary rule of construction is that 
it is to be assumed that words and phrases of technical 
statutes are used in their technical meaning if they have 
acquired one, and otherwise in their ordinary meaning, and 
the second is that the phrases and sentences are to be con- 
strued according to the rules of grammer .... The rule 
of construction is ‘to intend the legislature to have meant 
what they have actually expressed’. The object of all in- 
terpretation is to discover the intention of Parliament, 
‘but the intention of Parliament must be deduced from the 
language used’, for it is well accepted that the beliefs and 
assumptions of those who frame Acts of Parliament can- 
not make the law”. 


Viewed in the light of the above principle, the reference 
to the historical setting of the legislation while interpreting the 
Act on whether it is to supplement the rights under the Code 
or to restrict the rights of the divorced Muslim women under 
the Code, must be cautiously and purposively made contrary to 
what was done by the Abdul Gafoor Kunju3° Court. What was 
in the mind of the individual legislators who enacted the Act 
or what was the expectation of the Muslim fundamentalists on 
the outcome of the Act is not for the court to concern primarily. 
Their primary concern should be the language of the Statute 
and then comes the object and purpose of the legislation in 
contradistinction to the beliefs and assumptions of those who 
framed the Act. 


28. See ibid. 
29. Twelfth Edition, Ch, 2. See ibid, Emphasis is added by the court. 
30. See supra, n. 17. 
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According to the Gujarat High Court,3! the Act is for 
protecting the weaker section of one community and is a bene- 
ficial legislation and hence, even if two interpretations are pos- 
sible the courts should liberally interpret the section in favour 
of the weaker section without doing any violence to the langu- 
age used by Parliament. If one onsiderg sections 1 to 7 of the 
Act, nowhere it is provided that the rights which are conferred 
upon a Muslim divorced wife under personal law are abrogated, 
restricted or repealed. It is presumed that the Muslim Women 
Act is enacted with deliberation and full knowledge of existing 
law on the subject. Therefore, it would be reasonable to con- 
clude that Parliament in passing the Muslim Women Act did 
not intend to interfere with or abrogate any right of the divorc- 
ed wife. Further, the implied repeal will take place only in the 
event of clear inconsistency or repugnancy. As such there is 
no inconsistency or repugnancy in the Muslim Women Act and 
the law laid down by the Supreme Court interpreting the Code 
provisions. Moreover, it is a well recognised rule of interpreta- 
tion of statutes that as far as possible statutes should be in- 
terpreted so as to respect the vested rights of parties.32 On the 
effect of the orders passed by the Magistrate under sections 125 
of the Cr. P.C. after the commencement of the Act the Gujarat 
High Court said33 that there is no section in the Act which 
nullifies the orders passed by the Magistrate under section 125 
of the Code. Once the order under section 125 of Cr. P.C. 
granting maintenance to the divorced woman is passed, then 
her rights are crystalised and she gets vested right to recover 
maintenance from her former husband, that vested right is not 
to be taken away by Parliament by providing any provision in 
the Muslim Women Act. 


It is true that some real difficulty is created by the enact- 
ment of section 7 of the Act which provides that every applica- 
tion by divorced woman under section 125 or section 127 of 
Cr. P.C. which is pending before the Magistrate on the coming 


31. A. A. Abdulla vy. A. B. Mohmuna Saiyadbai, supra, n. 24 at p. 153. 
32. Ibid. 
33, Id, at p. 157. 
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into effect of the Act shall be disposed of subject to the pro- 
vision in section 5, by the Magistrate in accordance with the 
provisions of the Act.34 In fact the provision in section 5 will 
have any meaning only if the social reality, where by the Muslim 
divorced woman is deprived and underprivileged, is realistically 
appreciated. As a matter of fact, it can be seen that the special 
Act of 1986 confers more benefits upon the divorced woman 
and so there is no reason for a divorced Muslim woman to claim 
maintenance and insist for relief under section 125 or 127 of 
the Code instead of under the Act in ordinary circumstances, 
because, under the Code the relief is only to a maximum of Rs. 
500/- where as under the Act the amount of compensation may 
exceed that depending upon her needs, her standard of life and 
the means of the former husband.3> But under certain circum- 
stances like the one in the case under consideration here, the 
provision in section 7 read with section 5 of the Act should 
be liberally construed benefiting the divorced wife considering 
the difficulty which she has to undergo in getting the consent 
of the former husband to proceede under the Code provisions 
even if she desires so. Once she has attained a vested right 
to recover maintenance by an order passed under section 125 
of the Code an enhancement of the amount of maintenance 
can also be permitted under provisions of the Code itself, i.e. 
under section 127 when it is felt more convenient and expedi- 
tious for her in view of the fact that the provisions of the Act 
are not inconsistent or repugnant with the provision of the Code. 


Moreover, Parliament has given a mandate to the Magistrate 
under section 3 (2) to dispose of the application filed by the 
divorced women within one month of the date of filing of the 
application; no appeal or revision is provided against the order 
passed by the Magistrate under section 3 or 4 of the Act, all 
indicating early relief without delay or hindrance. This concern 
of Parliament in giving expeditious relief to the divorced Muslim 
woman will be defeated in its spirit if she is to approach the 
Magistrate under the Act in a fresh petition for the purpose 


errr een 


34. See supra, nn. 4 and 5S. 
35. Section 127(1) of the Code. See supra, n. 2. 
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of enhancement of the maintenance relief ordered already under 
section 125 of the Code. For all practical purposes the enhance- 
ment petition under section 127 of the Code in such circum- 
stances seems to be a more effective and speedier remedy. Dis- 
posal of the fresh petition under the Act after taking evidence 
and quantifying the amount of compensatory relief within one 
month seems to be realistically impossible and thus a legislative 
luxuary or draftman’s verbiage. Viewed in this light also the 
decision of the Kerala High Court in Abdul Gafoor Kunju goes 
against the progessive spirit of the beneficial legislation, namely 
the Muslim Women Act and is prejudicial to the interest of the 
divorced Muslim women. | 


— G. Sadasivan Nair* 


* B.Sc. (Kerala), LL.B. (Delhi), LL.M., Ph.D. (Cochin); Reader, 
Dept. of Law, Cochin University of Science and Technology. 
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Constitution and the Environment 


The Indian Constitution is amongst the few in the world 
that contains specific provisions on environmental protection. 
The Directive Principles of State Policy and the Fundamental 
Duties enunciate the national commitment to protect and improve 
the environment. Judicial interpretation has strengthened the 
constitutional mandate. This note briefly outlines the principal 
constitutional provisions in the light of their legislative history 
and spells out recent judicial attitudes towards these provisions. 


Division of Legislative Authority 


Under India’s federal system, governmental power is shared 
between the Central Government and State Governments. Part 
XI of the Constitution governs the legislative and administrative 
relations between the Union and the States. 


Parliament has power to legislate for the whole country, 
while the State legislatures are empowered to make laws for 
their respective states. Article 246 of the Constitution divides 
the subject areas of legislation between the Union and_ the 
States.!. The Union List (List I) contains 97 subjects over 
which Parliament has exclusive power to legislate. These include 
defence, foreign affairs, atomic energy, interstate transportation, 
shipping, etc. The State legislatures have exclusive power to 
legislate with respect to 66 subjects in the State List (List 11), 
such as public health and sanitation, agriculture, water supplies, 
irrigation and drainage, fisheries etc. 


Under the Concurrent List (List II]), both Parliament and 
the State legislatures have power to legislate over 52 subject 
areas including forests, the protection of wildlife, mines and 


Schedule to the Constitution. 
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minerals development not covered in the Union List, population 
control and family planning, minor ports etc. Parliament has 
residual power to legislate on subjects not covered by the three 
Lists 2 When a central law conflicts with a state law on a sub- 
ject in the concurrent list the former prevails. The state law 
will prevail, however, if it has received Presidential assent under 
Article 254. 


Parliament is also empowered to legislate in the “National 
interest” on matters enumerated in the State List.?  Parlia- 
ment may also enact laws on State subjects, for states whose 
legislatures have consented to central legislation,74 


For an environmental standpoint, the allocation of legis- 
lative authority is an important one. Some environmental pro- 
blems, such as sanitation and waste disposal, are best tackled 
at the local level. Others, like water pollution and wildlife pro- 
tection, are better regulated by uniform national laws. 


The Constituent Assembly that framed India’s Constitution 
did not specifically consider the question whether Parliament or 
the State legislatures should regulate environmental matters. Jn- 
stead, the distribution of environmental subjects within the three 
Lists was influenced by the Government of India Act, 1935 and 
by the conflict between those who wished to create a strong 
centre and others who preferred to secure more powers for the 
State.‘ 


In July, 1949 the Drafting Committee of the Constituent 
Assembly convened a meeting of the Premiers of the Indian 


2. Article 248. 
3. Article 249. 


3a. The Water (Prevention and Control of Pollution) Act of 1974 was 
thus enacted by Parliament pursuant to consent resolutions passed 
by 12 state legislatures. 


4. See H. M. Seervai, Constitutional Law of India: A Critical Com- 
mentary (Vol. I, 1983), 62; and Shiva Rao, The Framing of India’s 
Constitution: A Study (Vol. V. 1968), 633. 
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states and provinces and the representatives of central ministries 
to discuss the division of legislative powers.5 At this meeting, 
proposals from the Ministry of Agriculture that “Forests” and 
“Fisheries” be transferred from the State List to the Concur- 
rent List were strongly opposed by the provincial representa- 
tives.© The ministry argued that the forests affect agricultural 
development and prosperity of the country as a whole, and no 
province or state should} even inadvertently, follow a policy that 
could be detrimental to the rest of the country. The argument 
ran: “For instance, floods which cause considerable havoc in 
the plains may be the result of indiscriminate fellings in the 
catchment areas under the control and jurisdiction of an en- 
tirely different province.”’ But the arguments failed, the pro- 
posals were rejected and the topic “Forests” was classified as 
a state subject. Another proposal, jointly sponsored by the Minis- 
tries of Health and Home Affairs, aimed at removing “Public 
Health and Sanitation” from the State List and placing it with 
“Vital statistics including registration of births and deaths” 
in the Concurrent List. It was argued that central legislation 
would be necessary to prevent the spread of disease from cne 
province to another. Unconvinced, the Premiers of the United 
Provinces, Assam, Bombay and Bihar, successfully resisted the 
move. Only the second part, placing “Vital Statistics’ in the 
Concurrent List, was accepted at the meeting.® 


Elsewhere in these deliberations, the Ministry of Health 
successfully proposed an expansion of Parliament’s power to 
regulate interstate rivers so that pollution of rivers by industrial 
wastes and sewage could be controlled. As a result, Item 56 
of the Union List was widened to read: “The development of 
interstate waterways for purposes of flood control, irrigation, navi- 
gation and hydro-electric power and for other purposes, where 


5. Shiva Rao., ibid. 
G Shiva Rao, id. at 635, 


7. Shiva Rao, The Framing of India’s Constitution: Select Documents, 
315 (Vol. V 1968). 


8. Shiva Rao, Supra, n. 4 at 634-635. 
9. Shiva Rao, Supra, n. 7 at 642. 
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such development under the control of the Union is declared by 
law to be expedient in the public interest”. This instance of en- 
vironmental sensitivity was exceptional. The larger question of 
a decentralized versus a centralized federal structure prevailed 


over the issue of whether the Central or State legislatures were 
better suited to regulate environmental matters. 


The Forty-Second Amendment Act 


The concept of environmental protection and improvement 
was incorporated in the Constitution by the Constitution (Forty 
Second Amendment) Act of 1976. Article 48A was added to 
the Directive Principles of State Policy. It declares “(t)he State 
shall endeavour to protect and improve the environment and to 
safeguard the forests and wildlife of the country”. Article SIA 
(g) in a new chapter entitled “Fundamental Duties”, imposes 
a similar responsibility on every citizen “to protect and improve 
the natural environment including forests, lakes, rivers and wild- 
life, and to have compassion for living creatures”. Although the 
language in the two Articles differs, the difference appears to be 
in form rather than in substance. Together, the provisions high- 
light the national consensus on the importance of environmental 
protection and improvement. 


There was condense debate in Parliament over the word- 
ing of draft Article 48A. In the Lok Sabha several amendments 
were moved. One of them required the state to “conserve and 
develop the water, soil and other natural resources”, while ano- 
ther proposed to ensure that the state’s efforts to pro- 
tect and improve the environment would not harm tribal for- 
est dwellers. None of these amendments were accepted by the 
government, which took the position that the broad terms of 
a Directive Principle need not contain details.!9 


Welcoming the provision, members in the Rajya Sabha pro- 
posed that the article should also mention “Mineral Wealth” 


10. See generally, Lok Sabha Debates, Eighteenth Session, Fifth Series, 
Vol. LXV, No. 5, 29 October, 1976, Columns 94-116. The Con- 
stitution (Forty-Fourth Amendment) Bill of 1976 after passage be- 
came the Constitution (Forty Second Amendment) Act, of 1976. 
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and require the government to “undertake adequate and effec- 
tive measures to check environmental pollution”. Both amend- 
ments were rejected by the government as the existing wording. 
was considered wide enough to cover the amendments’ under- 
lying concerns.!} 


The Directive Principles of State Policy 


The Directive Principles are policy prescriptions that guide 
the government. Some of them are in the nature of economic 
rights that India could not guarantee when the Constitution was 
enacted, but that were expected to be realized in suceeding years. 
Although unenforceable by a court, the Directive Principles are 
increasingly being cited by judges as complementary to funda- 
mental rights.!2 In several environmental cases the courts have 
been guided by the language of Article 48A.!3 


“ Indeed, the Supreme Court has held: “Whenever a probiem 
of ecology is brought before the Court, the Court 1s bound 
to bear in mind Art. 48A of the Constitution.... and Art. 
S1A(g).... When the Court is called upon to give effect to the 
Directive Principles and the fundamental duty, the Court is not 
to shrug its shoulders and say that priorities are a matter of 
policy and so it is a matter for the policy making authority. The 
least that the Court may do is to examine whether appropriate 
considerations are borne in mind and irrelevancies excluded. In 
appropriate cases, the Court may go further, but how much fur- 
ther will depend on the circumstances of the cases. The Court 
may always give necessary directions. However the Court will 
not attempt to nicely balance relevant considerations. When the 
question involves the nice balancing of relevant considerations, 
the Court may feel justified in resigning itself to acceptance of 
decision of the concerned authority.”!4 Similarly, the Andhra 


11. See generally, Parliamentary Debate: Rajya Sabha: Official Repert, 
Vol. XCVITII, No. 5, November 9, 1976, columns 158-171. 


12. See Som Prakash Rekhi vy. Union of India, A..R. 1981 S.C. 212: 
221*22. 


13. M. C. Mehta v. Union of India, 1987 (4) S.C.C. 463, 467: R. L. 
& E. Kendra v. Union of India, 1988 (3) S.C.C. 787, 801, Kinkeri 
Devi v. State of Himachal Pradesh, AI.R. 1988 H.P. 4, 8. 


14. Sachidanand Pandey v. State of West Bengal, A.J.R. 1987 S.C. 
1109, 1114-1115. 
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Pradesh High Court has interpreted Article 48A as imposing 
“an obligation” on the government, including courts, to protect 
the environment.!5 Can the phrase “protect and improve” ap- 
pearing in both Articles 48A and 51A(g) serve to widen the 
scope of environmental litigation in the future? The phrase ap- 
pears to contemplate affirmative governmental action to improve 
the quality of the environment and not just to preserve the 
environment in its degraded form. This dynamic element in the 
phrase may persuade courts to require public authorities to 
enhance environmental quality. In the future, authorities may be 
required to increase forest cover and not simply fo conserve 
existing forests; or to improve the quality of river water and not 
just to prevent the further discharge of affluents. 


The Right to Life and the Environment 


By entertaining writ petitions under Article 32 of the Con- 
stitution, involving environmental questions, the Supreme Court 
las implicitly. recognised an environmental dimenston to 
the right to life and personal libertly guaranteed in Article 21.'6 
The closest a Supreme Court Judge has come to articulating the 
connection between the environment and the right to life when 
Justice Singh’s concluding remarks were made justifying th 
closing of polluting tanneries in the Ganga Pollution case:'7 ~ 


= 


“We are conscious that closure of tanneries may bring un) 
employment, loss of revenue, but life, health and ecology have 
greater importance to the people.”!8 (Emphasis supplied) 


Moreover, at least four High Courts have linked environ- 
mental grievances with Article 21. For instance, while consider- 
ing a writ petition to enjoin the Life Insurance Corporation and 
the Income-tax Department from building residential houses in 
a recreational zone, the Andhra Pradesh High Court held: 


15. T. Damodar Rao v. S. O., Municipal Corpn., A.R. 1987 A.P. 171. 

16. The exercise of jurisdiction under Article 32 Rirsueposss the viola- 
tion of a Fundamental Right. 

17. M. C. Mehta v. Union of India, (1987) 4 S.C.C. 463. 

18. Id. at 482. 
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“(1)t would be reasonable to hold that the enjoyment of 
life and its attainment and fulfilment guaranteed by Art. 21 
of the Constitution embraces the protection and preservation 
of nature’s gifts without (which) life cannot be enjoyed. 
There can be no reason why practice of violent extinguish- 
ment of life alone should be regarded as violative of Art.21 
of the Constitution. The slow poisoning by the polluted 
atmosphere caused by environmental pollution and _ spoil- 
ation should also be regarded as amounting to violation of 
Art. 21 of the Constitution.” !9 


Similar observations linking environmental degradation to 
Article 21 are also found in the Judgements of the High Couris 
of Rajasthan,2° Kerala 7! and Himachal Pradesh.?* Indeed, 
short of articulation by the Supreme Court the right to a whole- 
some environment seems to be widely accepted by the higher 
judiciary as implied by Article 21. 


Article 253 and Environmental Legislation 


The Forty-Second Amendment Act also enhanced the sub- 
jects in the Concurrent List. The Act introduced a new entry, 
“Population control and Family Planning,” while “Forest” and 
“Protection of Wid Animals and Birds” were moved from the 
State List to the Concurrent List. Do these changes give Parlia- 
ment new powers to legislate on environmental matters? The 
answer appears to be in the affirmative. In this context its is 
worthwhile to examine the impact of Art. 253 which seems to 
widen the power of Parliament. Article 253 of the Constitution 
empowers Parliament to make laws implementing India’s inter- 
national obligations as well as any resolution or decision made 
at an international conference, association or other body. 23 In 


19. Supra, n. 15 at 181. 

20. L. K. Koolwal v. State of Rajasthan, A.A.R. 1988 Raj. 2. 4. 

21. Madhavi v. Tilakan, 1988 (2) K.L.T. 730, 731. 

22. Kinkeri Devi v. State of Himachal Pradesh, A.U.R. 1988 H.P. 4, 9. 

23. Article 253 states. “(n)otwithstanding anything in the foregoing 
provisions of this Chapter, Parliament has power to make any law 
for the whole or any part of the territory of India for implementing 
any treaty, agreement or convention with any other country or 
countries or any decision made at any international conference, as- 
sociation or other body”. 
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view of the broad range of issues addressed by international 
conventions, conferences, treaties and agreements, Article 253 
apparently gives Parliament the power to enact laws on virtually 
any entry contained in the State List.24 In fact Parliament has 
exercised its power under Article 253 to enact the Air (Pre-y 
vention and Control of Pollution) Act of 1981 and the Environ- 
ment (Protection) Act of 1986. The preambles to both laws 
State that they were enacted to implement the decisions reached 
at the United Nations Conference on the Human Environment 
held at Stockholm in 1972. At the Conference, members of the 
United Nations agreed to work to preserve the world’s natural 
resources, and called on each country to carry out this goal. 


The broad language of Article 253 suggests that in the wake 
of the Stockholm Conference in 1972, Parliament has the power 
to legislate on all matters linked to the preservation of natural 
resources.2° The subjects “Forests” and “Preservation of Wild 
Animals and Birds” relate to natural resources. Looked in this 
perspective, it appears, that the expansion of concurrent powers 
by the Forty-Second Amendment Act of 1976 does not give any 
power to Parliament that it does not already possess. 


Thus the legislative competence of the Central Government 
for enacting the laws bearing on environmental protection is be- 
yond doubt. The judicial pronouncements are also in consonance 
with this view. 


— Shyam A. Divan* 


24. Note on “The Treaty Power in India” in the British Yearbook of 
International Law 1955-56, 300, 305-306 (1957). 


25. In 1980 the Tiwari Committee recommended that a new entry on 
“Environmental Protection” be introduced in the Concurrent List to 
enable the Central Government to legislate on environmental sub- 
jects. The Committee’s recommendation was based on a Note from 
the Indian Academy of Environmental Law which observed that there 
was no direct entry in the 7th Schedule enabling Parliament to enact 
comprehensive environmental laws. The Note, however, did not con- 
sider Parliament’s power under Article 253. Department of Science 
and Technology Government of India, Report of the Committee for 
Recommending Legislative Measures and Administrative Machinery 
for Ensuring Environmental Protection. Para 3.15 (1980). 

* LL.M. (Berkeley); Advocate, High Court, Bombay, 


Imprisonment: A Device to Enforce 


Decree Debt? 


The life and personal liberty of an individual was a maiter 
of supreme concern to the framers of the Indian Constitution. 
It is based on this premise: that they have drafted Article 21+ 
The constitutional mandate is that the life and personal liberty 
of a citizen shall only be taken away in exceptional circum- 
stances by a procedure established for that purpose. Every pro- 
cedure thus laid down to take away the life and liberty must 
necessarily satisfy the tests of fairness, justness and reasonable- 
ness?. Though in grave and emergent situations almost all other 
fundamental rights guaranteed in the Constitution are liable to 
be suspended or curtailed indiscriminately, Article 21 is ex- 
pected to remain unaffected.’ This clearly shows the great value 
which we attribute to this fundamental right. 


Some of our laws contain provisions curtailing the liberty of 
an individual. One such instance is the provision for execution 
of a decree. The Code of Civil Procedure’ permits the arrest and 


1, It reads: “No person shall be deprived of his life or personal liberty 
except according to procedure established by law”. 


2. See. Maneka Gandhi v. Union of India, AA.R. 1978 §.C. 597; Sunil 
Batra v. Delhi Administration (1978) 4 S.C.C. 494, 


3. See Article 359 of the Indian Constitution. 


4. Section 51 (C) of the 1908 Code along with the privisos. This 
Section provides for a differential treatment of the judgement debtor 
who is liable in a fiduciary capacity and otherwise. Arrest and de- 
tention in civil prison shall not be ordered in an ordinary contract 
unless it is proved that the debtor with sufficient resources neglects 
to discharge the debt. But such a pre-requisite as to the potential 
means of the debtor need not be considered in an obligation which 
is fiduciary in nature. 
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detention of the judgement debtor in civil prison in execution 
proceedings, if, while possessing sufficient means> to pay off the 
decree debt, neglates® to do so. So, generally, arrest and detention 
in prison are not possible if the judgement debtor has no means 
to pay the decreetal amount or a substantial portion thereof. 


The above provision in Section 51C of the Civil Procedure 
Code permitting detention of a debtor in prison was challenged 
before the Supreme Court in Jolly George v. Bank of Cochin.’ 
The Supreme Court discussed in detail the legal implications 
which S. 51C of the Code carries vis-a-vis Article 21 of the Con- 
stitution. It upheld the constitutionality of the section on the 
reasoning that even under it detention is made only of those 
debtors who, having sufficient means to pay it, fails to do so. 
Hence sending a person who does not have the ability to pay 
is not likely to arise under section 51C and therefore held not 
violative of Article 21. 


It is based on this background that we have to analyse the 
decision of the Kerala High Court in V. Velayudhan y. State 
Bank of India.® in this case the respondent Bank advanced a 
loan to one Krishnan and the petitioner was the surety for its 
repayment. Though the Bank had obtained a decree against 
Krishnan and the petitioner, the former died before Bank could 
execute it. Therefore, execution proceedings were taken against 
the petitioner in his capacity as surety and the Bank (decree 
holder) prayed for warrant of arrest and detention of the peti- 
tioner in civil prison. Resistance by the petitioner contending 
that he has no means to pay the decree debt was not attented 
to by the executing court on the ground that such a plea of 
‘no means’ is not available to the petitioner as he is bound in 
a fiduciary capacity to account by virtue of clause (C) of the 
proviso to section 51 of the Code of Civil Procedure 1908.9 
5. ‘Means’ in this context means liquid resources, or assets which can 
furnish such resources. See, Xavier v. Canara Bank 1969 K.L.T. 927. 
‘Neglect’ is an indifferent response something short of refusal. 
A.I.R. 1980 S.C. 470. ee 
(1988) 64 Comp. Cas. 52. 
See Supra, n. 4. 


oe OND 
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This case came up before the Kerala High Court as a revision 
petition. The court agreed with the finding of the executing court 
and dismissed the petition. 


A perusal of S. 51 of the Code clearly indicates that before 
the execution of a decree for payment of money by arrest and 
detention in prison, certain pre-requisites are to be complied 
with. They are, that the judgement debtor with the object of 
obstructing or delaying the execution of the decree, | 


(a) is likely to abscond or leave the local limits of the 
jurisdiction of the court, or 


~ (¢b) had after the institution of the suit in -which the: decree 
was passed, dishonestly transferred, concealed: or ‘e- 
moved any part of his property or committed any other 
act of ‘bad faith i in. se to his. bbe ie “or 


ee had ie means to pay the amount of the decree oe Te- 
fused or neglected to pay the same, or. 


a that the decree was for-a’ sum ‘for which ive was bound 
| in a- fiduciary bag fe to account.! 105 °0G Lo 7 ea. 


In the case under comment, the issue centred around clause 
(d) above. !! If the obligation of the judgement debtor is in a 
fiduciary capacity, his defence of incapacity to pay can be™ neg- 
lected when enforcement of the decree is sought by arrest and 
detention in civil prison. In the opinion of the court, a surety 
reposes confidence in the mind of the creditor as to repayment 
based on which he advances money to the principal debtor. 
Therefore, a surety is liable in a fiduciary capacity. This view 
of the Kerala High Court can be criticised from diverse pons 
of view. 


It is a matter of common knowledge that in every contract 
there is an express or implied undertaking or promise by the 
parties to perform or fulfil their respective obligations under it. 


10. Ashok Chander v. O. P. Bansal, ALR. 1974 HP. 48 at p. 50. 
11. See Proviso (c) to Section 51 of the C.P.C. 
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This inference drawn at the initial stages of the contract may 
go head way down when time proceeds. That is why such con- 
tracts contain clauses prescribing the rights of the parties if a 
breach of the reposed confidence as to performance take place. 
Even at the time of contracting such a possibility is anticipated 
Hence the remedy available in such situations is nothing but to 
sue for breach of contract. Contractual remedies are necessarily 
to be found and confined to the contract itself. 


A general reading of S. 51 of the C.P.C. along with the 
observations of the Supreme Court in Jolly’s case '!? would na- 
turally give an impression that imprisonment as a means to 
enforce a decree is available only in exceptional circumstances 
laid down therein. But, proviso (C) to Section 51 of the Act 
stands out with a unique feature. The intention of the legisla- 
ture in treating a judgement debtor, who is bound in fiduciury 
capacity or otherwise, differently is that, in the former, the obli- 
gation to repay arises as soon as the relationship is established 
between the parties, but in the latter, obligation arises only when 
there is a default on the part of the principal debtor. Moreover, 
in fiduciary relationship one gets material advantage over the 
other whereas no such advantage can be attributed to a surety. 


A contract of guarantee arises out of contract entered into 
by the parties for that purpose and not by virtue of the existence 
of any fiduciary relationship between the creditor and the surety. 
Infact, in a contract of guarantee, surety’s undertaking is in- 
sisted by the creditor as an additional security to the promise 
given by the principal debtor to repay. Surety becomes a party 
to the contract at the instance of the principal debtor and not 
that of the creditor. Solvancy of the surety is often insisted by 
the creditor and hence any solvant person would suffice for 
that purpose. But for the fidelity, the personality of the surety 
is immaterial for the creditor in a contract of guarantee. How- 
ever, the principal debtor will have to find out a friend of him 
or a relative who alone will adhere to his request to stand as a 
surety. If at all any relationship other than contractual exists in 


12. See Supra, n. 7. 
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a contract of guarantee, it is between the surety and the debtor 
and not with any one else. So, in the absence of cogent evidence 
to establish a relationship which is fiduciary in nature between 
the surety and creditor, it is rather unfortunate to bind the 
parties with a tie of that kind. 


Moreover, a surety in every contract is treated as a privi- 
leged debtor. He is thus considered due to his peculiar position 
in the transanction. 13 His liability is limited to the extent of 
his undertaking in the contract. The words of Lord Westbury, 
L.C. is worth to be quoted in this context. 


“You bind him to the letter of his engagement. Beyond the 
proper interpretation of that engagement, you have no hold 
upon him.... He is bound, therefore, merely according 
to the proper meaning and effect of the written engagement 
that he has entered into’.!* 


It is incorrect to read into the contract of guarantee, a re- 
lationship which is fidiciary in nature particularly when the con- 
tranct itself has laid down the rights, duties and obligations of 
the parties to it. Available case law and international opinion on 
this aspect supports the above view. In Jolly’s case'* the peti- 
tioner contended that the provision in section 51 of the C.P.C. 
which lays down a procedure for the arrest and detention of 
the debtor in prison in execution of a decree against him is an 
unreasonable invasion into his fundamental right guaranteed 
under Article 211° of the Constitution and therefore not fair 
and just. According to him, it also violates Article 11 of the 
International Covenant on Civil and Political Rights!7 adopted 
by the United Nations in 1966 to which India is also a signatory. 
Agreeing with the view expressed by the Law Commission of 


13. Jeevanlal Kapur (Ed.), Pollock & Mulla on Indian Contract Act and 
Speciic. Relief. Acts (1972), p. 624. 


14. Blest v. Brown, 45 E.R, 1225, at p. 1229 (1862). 
15. See supra, n. 7. 
16. See supra, n. 1. 


17. Article 11 of the covenant reads: “No one shall be imprisoned 
merely on the ground of inability to fulfil contractual obligations”. 
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India in its 54th report!8 the Supreme Court held: 


“Tt follows that quandam affluence and current indigence 
without intervening dishonesty or bad faith in liquidating 
his liability can be consistant with Article 11 of the coven- 
ant because, then, no detention is permissible under section 
2 GaPaee 


The great value which we give to the human dignity and 
personal liberty, as enshrined in Article 21 read with other Arti- 
cles in the Constitution, places an obligation on the state not 
to confine a person other than under a law “which is fair, just 
and reasonable in its procedural essence.’’?° 


To put a person in prison due to his poverty which inca- 
pacitated him to face his contractual obligations is obviously 
distressing. Unless there is proof of his wilful failure to pay 
when he has sufficient means, imprisonment as a method of 
executing a decree would attract the lethal blow of Article 21. 
Since the Section ‘itself contains such safeguards as interpreted 
in this case, the Court held that it is not constitutionally invalid. 
The Court laid down its reason for upholding the validity of 
section 51 C.P.C. in the following words: 

“To be poor, in this land of daridra narayans (poverty) 

is no crime and to recover debts by the procedure of put- 

ting one in prison. is too flagrantly violative of Article 21 

unless there is proof of the. minimal fairness of his wilful 

failure to pay in spite of his sufficient means and absence 
of more terribly. pressing claims on his means .... But 
this is precisely the interpretation we have put on the pro- 

viso to Section 51 C.P.C. and the lethal blow of Article 21 

cannot strike down the provision as now interpreted”. 2! 


It seems that the Court was very definite about its view in 
interpreting Section 51 and it can be presumed that if section 


18. See Law Commission of India, 54th Report p. 41. 
19. See Supra, n. 7 at p. 475. 

20, Ebid. per Krishna Iyer, J. 

21. Ibid, emphasis supplied. 
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51 had not contained immunity clause from imprisonment to 
indigent and honest judgement debtors, it ought to have de- 
clared the section as unconstitutional. Krishna Iyer, J. said: 


_“We would have by this construction sauced law with just- 
_ice, harmonised Section 51 with the Convenant ane | the 
Constitution’. 22 


‘It appears that this decision of the Supreme Court has not 
been brought to the notice23 of the Kerala High.Court when 
it decided Velayudhan’s case. The Court simply laid its embargo 
on the petitioner and held that unless there is evidence or au- 
thority to the contrary, the surety has an obligation in a fidu- 
clary capacity. 


Fiduciary relationship generally arises out of the pecultar 
position in which the parties are placed. Consequently, one oc- 
cupies a unique authority over the person or property of ano- 
ther. Such a position is due to the intimacy and confidence ‘te- 
posed by one over the other.24 Fiduciary duty is cast upon 
the parties by law on such a premise and not where there exist 
express contract to settle their relative rights and obligations.2° 


Moreover, the respondent decree holder in this case is a 
financial institution wholly owned by the Government. An esta- 
blishment of this type is now-a-days considered as a social insti- 


22. Id. at p. 476. 


23. “It was confessed, during the time of arguments, that despite the 
best efforts, a decision or authority could not be traced in support 
. So, the question had to be considered unaided by any case 

law as such”. See op. cit. p. 53. 


24. See Encyclopaedia Britannica Vol. 9 p. 239. Also See, D. S. K. 
Ong, “Fiduciaries: Identification and Remedies”, 1986 University of 
Tasmania Law Review, p. 311. 


25. It is pertinent to ask the question that if in a contract of guarantee, 
fiduciary relationship is presumed, why such presumptions cannot be 
drawn in other contracts also? Simple answer is that it would result 
in unforeseen consequences. 
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tution with firm affiliations to the community at large. Maximum 
social welfare should be their legitimate task.2® Instead of re- 
sorting to other remedies available to recover the debt, seeking 
imprisonment which in no way satisfy the debt but only incurs 
additional expenditure by deposit of daily batta of the imprison- 
ed, the respondent depicts the scene of a modern Shylock oa 
ing for the pound of flesh. | 


— V. S. Sebastian* 
26. National Textile Workers’ Union v. P. R. Ramakrishna, AAR. 1983 
SiCus7seabapp, 81,82. 


* B.A. (Kerala); LL.B. (Raipur); LL.M, (Cochin), Lecturer, Depart- 
- ment of Law, Cochin University of Science and Technology, Co- 
chin - 682022. 


BOOK REVIEW 


Treatise on Criminal Law by Justice K. K. Dutta, M/s. Eastern 
Book Co., Lucknow, Second Edition (1987), (pp. XXXIV + 
690) Rs. 125/- | 


The title of the book may give an impression that it deals 
with topics in substantive criminal law. But it does not. It 1s 
essentially a book dealing with different aspects of criminal: Ba 
cedure. 


Indeed the book has been designed in such a manner that 
it may become more useful to lawyers and judges. The detailed 
examination of the topics studded with analysis of relevant case 
law indicates that it is meant for educating the bar and the bench. 
This conclusion is reinforced when one notices the arrangement 
of the topics in the book. 


The two topics which are usually considered as substantive 
questions in criminal law —- common liability and measure of 
punishment — are dealt with in chapters XVII and XVIII. These 
have found place in the book because of their importance in 
the procedural context. However, this does not mean that it may 
not be useful as a teaching material. In the hands of an imagina- 
tive law teacher it can be an effective teaching tool. 


The whole subject has been dealt with in 28 chapters be- 
ginning from F.I.R. to Disposal of Property. While some of the 
topics in the Criminal Procedure Code such as security proceed- 
ings, section 133, post conviction proceedings etc. do not find 
place in the book, certain important aspects which would usual- 
ly come under evidence have been dealt with in the book. In 
that sense it provides an integrated approach to the subject of 
criminal procedure. 


Generally the discussions are apt. The provisions in the 1898 
Code as well as those in the 1973 Code have been compared 


pi 
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in the discussion. Case law with relevant extracts has also been 
dealt with appropriately. Moreover, the author has taken pains 
to list out in certain chapters the principles emerging out of the 
complex case law. Another interesting speciality of this book is 
the addition of comments by the author at the end of discus- 
sion in most of the chapters. This may prompt the resourceful 
lawyers to do further research and come out with new argu- 
ments which may lead to the development of case law on desir- 
able lines. This can be of much help to a teacher for class dis- 
cussion as well. 


Thus the treatment of the topics in the book deserves com- 
mendation by the legal fraternity. The last chapter deals. with 
the then latest cases. The book contains a very useful index 
and a list of cases. Its printing is good. The price is moderate 
sO far as the members of the bar are concerned. For law students 
it may perhaps be a bit high. However, having regard to the 
usefulness of the book for learning criminal proceedure in an 
integrated manner from the standpoint of a lawyer in the court, 
it is worth the price. 


The book deserves.a place of pride in. every law library 
in India. 


— K. N. Chandrasekharan Pillai* 


* B.Sc. (Kerala), LL.M. (Delhi), LL.M; S.J.D. (Michigan); Professor, 
Department of Law, Cochin University of Science & Fevheeee: 
Cochin - 682022. 


Society and the Criminal by Sethna, N. M. Thripathi, Bombay, 
Fifth Edition (1989), pp. XXI + 407. 


The original book by Dr. M. J. Sethna had filled the gap 
of a work of the nature by any Indian author. In his monumental 
work, the original author had dealt with the subject of crimino- 
logy viewed from the nature, the object and the end of law. 
He viewed the criminal as an anti-social and mal-adjusted per- 
son who needs cure, help and rehabilitation. Likewise, a criminal 
can be treated only by diagnosing his offence and therefore, his 
appeal is for co-operation between law and _ science, between 
judges and lawyers, police officers and probation officers, psy- 
chiatrists and psychologists and other medical men. He invokes 
all branches of knowledge in the study of crime like theology, 
ethics, psychology, history, politics, economics and sociology. 


The book is, as in the case of the earlier edition, in three 
parts apart from the introductory part and in eleven chapters. ‘The 
introductory part is on society, crime, :the criminal and: -social 
studies in their inter-relationships. Part I is devoted to the soci- 
ety, the state, the law and the individual. Man, society, the 
state, the individual and the social obligations of the state are 
studied in detail in chapters 1 and 2. The relation between law 
and ethics as well as nature, necessity and utility of law is dealt 
within chapter 3. The criminal, its definition, nature, personality, 
types and classification and the cure of the criminal is discussed 
in chapter 4 and the meaning, nature and volume of crime in 
Chapter 5. — 


Part II is on crime problem. Causes and remedies are dis- 
cussed in chapter 6. A number of factors are focussed on causa- 
tion. Scientific methods and their reliability and a four-point 
formula regarding correction are attractions of this chapter. Psy- 
chological tests, handwriting, finger prints and thumb impres- 
sions, the polygraph, the truth drug and the truth tape, the voic- 
test analyser, the drunkometer and the electro-encephalograph, 
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electronic computer, infra-red and ultra-violet photography are 
some of the scientific developments and devices used for crime 
detection as seen discussed here. The why and how of punish- 
ment is high lighted in chapter 7 as an attempt to find out the 
meaning and justification of punishment and as a search for 
alternative methods of punishment and individualisation of treat- 
ment. The prison systems in India and abroad are spotlighted 
and the need for prison reform with suggestions for reform is 
cing hitarna in chapter 8. 


Part III is on Juvenile Deliquency. Its causes, treatment 
and prevention form the subject matter of discussion in chapter 
9. Juvenile legislation, courts and probation available in India, 
U.K. and U.S.A. are discussed in chapter 10 from a compara- 
tive angle. Children’s aid societies, homes and certified schools 


functioning in various parts of the country are discussed in the 
last chapter. 


The Fifth Edition of the book edited by J. M. J. Sethna 
is not much of an improvement from the fourth edition except 
perhaps for the fact that provisions of the Juvenile Act 1986 
have been included in this edition. However, the book satisfies 
the requirement of an authoritative treatment of the subject of 
criminology by an Indian author because of the earlier editions 
of the same having gone out of print. Even without much up- 
dating the book remains to be a referencer to the students, law- 
yers and researchers on the topic and so the new edition is of 
help to any lawman and of use in any law library. Price should 


have been fixed at a reasonable level to avoid exploitation by 
agencies. 


— G,. Sadasivan Nair* 


* B.Sc. (Kerala), LL.B. (Delhi), LL.M., Ph.D. (Cochin); Reader, 
Department of Law, Cochin University of Science and Les nOrOey 
Cochin-682022. 


Law of Evidence by Vepa P. Sarathi, Eastern Book Company, 
Lucknow, Fourth Edition, (1989), pp. LXXXVII + 330 price 
Rs. 50/- 


The book under review is a good commentary on the Indian 
Evidence Act 1872 apart from its treatment of the subject topic- 
wise. The book contains eleven chapters. The introductory chap- 
ter is on the object, necessity, nature and history of law of evid- 
ence. Theory of relevance is discussed in second chapter. Rele- 
vant facts of which evidence may be given form the subject of 
discussion in chapter 3 covering resjestae, motive, preparation 
and conduct, state of mind, dying declarations, conspiracy, rights | 
and customs, admissions, confessions, statements, judgements, 
Opinions and character; also discussed are blood stains and blood 
eroups, automatic cameras, computers, lie detectors and truth 
drugs in terms of their relevancy. Facts of which evidence need 
not be given and cannot be given are dealt with in chapters 4 
and 5 separately. 


Chapter 6 is on burden of proof, general and specific rules 
of burden. Chapter 7 on witnesses highlights their competency, 
the manner or procedure of witnessing their knowledge to the 
court and the powers of the judge with respect to witnesses. 


Documentary evidence is discussed in chapter 8 and ex- 
clusion of roal by documentary evidence in chapter 9 where as 
chapter 10 considers the weight of evidence. The last chapter is 
a very short discussion on the power of an appellate court. 


Discussion of case law, old as well as new, wherever neces- 
sary is an attraction of this book which helps a student of law 
to look for further guidance. The Indian Evidence Act 1872 is 
given at the beginning for reference. The relationship between 
Industrial Tribunal and the Law of Evidence and the relevant 
English and U.S. law are discussed in the appendix again with the 
help of case law. The criticism of Sir James Stephen who drafted 
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Tribal protection measures through rules!® framed under 
the Kerala Forest Act wrecked on the rockbed of constitutionality 
in Eacharan Ittiathi’s case.!1 The Division Bench of the Kerala 
High Court held that the State Legislature does not have the 
competence to legislate on tribal welfare in the absence of an 
Entry in the State list of Schedule VII of the Constitution.!? 
It was also held that the power!? to make rules for the pro- 
tection of hill tribes given under section 76(a) of the Kerala 
Forest Act was not one incidental to the power to legislate on 
forest and hence the provision was unconstitutional for want 
of legislative competence. 


The immediate effect of the Ittiathi was to break the shack- 
les! put on the tribal people by the harsh provisions in the 
Hillman Rules. The long term impact was against the interest 
of the tribal people. The result of the judgment was that the 
State Legislature could not make a law even if it was a true 
and real attempt at welfare and protection of the tribal people. 


10. Kerala Hillmen Rules, 1964 was framed under S. 76 (a) of Kerala 
Act. The Section reads, 


The government may by notification in the Gazette make rules — 


(a) for the protection, advancement, treatment and management 
of “hill ‘tribes: 3. 


11. Supra, n. 8. 
12-444. at p. 1072. 


13. Supra, n. 10. 


14. Rule 6 prohibits migration from one settlement to another without 
the permission of the headman. Rule 7 prohibits shifting of hillmen 
from one place to another place in a settlement, except with the 
permission of Divisional Forest Officer. Rules 13 provides that hill- 
men are entitled to licence for cultivating lands. The lands shall 
not be alienable, but heritable. The inheritants are the descendants 
of true hillmen settled in the forest and not the descendants of a 
marriage contracted with a low country-man or woman. Rule 20 
provides that able bodied man alone may be allowed to work for 
the forest department at the rates fixed by the forest officials. 
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Ittiathi attempted to uplift the tribal people from hell to para- 
dise but the attempt misfired landing the tribals in a vacuum. !° 
The State Legislature could not enact legislation for their wel- 
fare; no Central legislation to uplift them was in the offing; 
nor even the Presidential initiative under Article 244 of the 
Constitution read with Schedule V'® did come to the rescue 
of this neglected lot.!7 To break the impasse one step is im- 
perative. ‘Tribal welfare’ should be incorporated as an entry in 
the concurrent list'8 enabling both the Centre and the State 
to take up legislative measures to save the tribal people and 
protect their habitat. 


Should the tribal people be integrated with the mainstream? 
It is interesting to examine the different views expressed by res- 
pondents to a questionaire on this in an empirical study. 
Those who support such integration justify it on many grounds. 
The tribal people have the right to share the fruits of develop- 
ment with the rest of the society. Integration is necessary for 


15. A Conservator of Forests doubts the genuine interest of the peti- 
tioner (Eacharan Ittiathi) in this case. According to him the peti- 
tioner was only a tool in the hands of some plainsmen to get the 
Hillmen Rules struck down. The Hillmen Rules contained certain 
provisions totally unpleasant against the interests of the vested inter- 
ests. See C. K. Karunakaran, “Legislative and Executive Measures 
for Tribal Welfare in Kerala”, [1985] Cochin University Law Review, 
203 at p. 211. 


16. Fifth Schedule of the Indian Constitution applies to the administra- 
tion and control of Scheduled Areas and Scheduled Tribes. It em- 
powers the formation of Tribes Advisory Council in States having 
scheduled area. Clause 4 (1) of this Schedule provides for constitut- 
ing Tribes Advisory Council in any State having scheduled tribes 
but no scheduled area. This is possible only under the directions of 
the President. 


17. P. Leelakrishnan et al, “Forest and Tribal People: Law and Prac- - 
tice” [1985] Cochin University Law Review, 259 at p. 268. 


18. Id. at p. 269. 
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national integration. Their ambitions are to be achieved and 
their personalities developed. Improvement of their status can 
be achieved fully only through their integration into the main- 
stream. The tribal people are also citizens of this country. It is 
improper and illegal to keep them in isolation for ever making 
them eleemosynary. In short, the need for socio-economic deve- 
lopment of the tribal people warrants integration. Those who 
favour, however, strike a note of caution. There should be no 
sudden transplantation of the tribals into the mainstream. The 
process has to be slow, cautious and without disturbing the 
tribal ethoes. 


Those who oppose the idea of tribal integration into the 
mainstream have also their own reasons. The living pattern of 
the tribal people differ substantially from those in the plains. 
Tribal people outside the forest habitat will be fish out of water. 
If improvement of the tribal is the motivation it should be achiev- 
ed without destroying their identity, culture and tradition and 
by bettering the living conditions in their natural habitat. Since 
the tribals are part of the forest, development should be made 
in that area. The tribal culture will not permit free mixing and- 
fusion with the society outside, they say. 


Besides the question of integration with the mainstream the 
problem of tribal developmental programme is itself a complex 
one. Should the development progammes be common to all 
tribes? Will such a common programme help the process of 
fusion better? Opinions are almost evenly divided. Those against 
common programmes point out that since each tribal commu- 
nity has different needs and problems separate programmes tai- 
Jored to their needs, tradition, genius and the local facilities are 
called for. Different tribal communities are at different stages 
of development. Hence instead of a centralised uniform tribal 
development programme what is required is formulation of de- 
velopment strategies geared to the developmental needs at diff- 
erent levels. A view is also expressed that in basic and core areas 
of developmental programmes there can be a certain measure 
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of uniformity but it is imperative that the pogrammes should 
be flexible enough to fit in ethnic values and mores. : 


The requirement for prior study on the tribal mores and 
needs for ideal formulation of tribal upliftment and development 
schemes has been emphasized by almost all the respondents. 
Many have pointed out that no proper study had preceeded the 
current development programmes. However, some have stated 
that studies from census, personal contacts with tribals and from 
empirical investigations have helped formulating programmes. 
Tribal welfare schemes should suit the tribal genius, instil con- 
fidence in the tribals and guarantee their hearty involvement. 
This pre-supposes a sociological and anthropological probe into 
the tribal behaviour, customs, nature and aspirations for mean- 
ingful involvement of tribal communities. In designing the stra- 
tegies it is essential that due emphasis should be placed on tribal 
education. 


Development plans should not be designed from above and 
imposed on the tribals; the plans should mould themselves from 
the crucible of tribal values and tastes. 


Neglected by the forest department, exploited by the set- 
tlers and corrupted by the plainsmen the tribal people of today 
are not as of yester years. Many gained at their cost. Their grip 
on the forest is lost inasmuch as their lands have been grabbed 
by the encroachers. Initiated into the corrupt practices of illegal 
felling and smuggling, unknown to them in the past, there emerge 
different tribal communities which are no longer amenable to 
the traditional tribal discipline and to the control of the head- 
man. T’ribal values eroded. The tribals became catspaw of the 
plainsmen. Lakhs and lakhs of money flowing into the tribal 
stream vanish. Did this benefit anybody? Never the tribals. All 
welfare programmes turn out to be flash-in-the-pan operations 
bringing few benefits to the tribal people. 


The Kerala Scheduled Tribes (Restriction on Transfer of 
Lands and Restoration of Alienated Lands) Act 1975, as its 
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title and preamble indicate, was intended to protect the tribal 
lands from being grabbed by others through unfair and exploita- 
tive means. The law remained unenforced for years. The Govern- 
ment of Kerala issued notification!? of its intention to imple- 
ment it with effect from 1982, instead of 1960 as was original- 
ly envisaged. How long will it go for its implementation?2° It is 
anybody’s guess. Apprehensions have been aired by many in 
their answer to the questionnaire?! as well as in the course of 
discussions in closed seminars and workshops.2?, Had the law 
been implemented as soon as it was enacted the untold miseries 
that fell on the western ghats environment and the tribal people 
would have been easily averted. Bereft of political will to imple- 
ment it, this law will result in an exercise in futility. 


The empirical study reveal that it is unfair to apply the 
general law of the land to the tribal people. So far as the Sche- 
duled Areas23 and Tribal Areas?24 are concerned, the Constitu- 
tion of India has envisaged separate modified laws to govern the 
tribals. What about the tribal people in the remaining area? 
There is no justification why this group of unfortunate lot sho- 
uld be neglected and treated differently from other tribal people. : 


19. G.O.M.S.51/86/RD. S.R.O. No. 130/86 dated; Trivandrum, 20th 
January, 1986. 


20. This Act is the most eloquent testimony to the indifference and 
apathy of the political authority to the gravest and more fundamental 
problem confronted by the tribals. Indian Express, December 8, 1986. 


21. Majority of the respondents who have answered the questions on 


this point have expressed the view that the Act cannot be imple- 
mented successfully. 


22. In a workshop held at Trivandrum on 14-10-1987 an officer who 
was in the personal staff of the Minister in charge of the welfare 
of tribal people was not at all optimistic in the implementation of 
the law. 


23. Schedule V. 
24. Schedule VI. 
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A few have responded to the suggestion for giving autonomy 
in the administration of the tribal communities although some 
have vehemently advocated for separate tribal courts and indi- 
genous dispute settlement machinery. 


The question whether there should be separate indigenous 
law for the tribals or whether the existing law should be ap- 
plied with or without modification is not one to which a ready 
answer can be given. It is related to the question of integration 
of tribal people in the mainstream, the degree of development 
achieved among the disparate tribal communities, the conflicts 
of values between the tribals and plainsmen and the social, poli- 
tical and economic factors arising therefrom. 


A sudden and immediate transplantation of the tribal peo- 
ple into the mainstream of society is impracticable.25 The pro- 
cess of fusion is necessarily to be slow and steady. Formulation 
of plans should be preceded by stutides on scientific lines. A 
uniform approach is obviously unscientific. Diversified measures 
and strategies are to be evolved. For this there is to be decen- 
tralised agencies under the aegis of the central co-ordinating 
agency. A National Forest Commission can act as a co-ordina- 
ting agency. Regional and local agencies of the Commission 
should be empowered to study and formulate the approaches 
and the plans at regional and local level. All the schemes aimed 
at tribal development should be channelised in this manner. It 
is time that Tribe’s Advisory Council envisaged under Schedule 
V of the Constitution be formed in a meaningful way and with 
functional freedom in the State of Kerala. The Council shall 
function in close association with the regional and local agencies 
of the National Forest Commission. 


25. “People should develope along the lines of their own genius and we 
shall avoid imposing anything on them. We should try to encourage 
in every way their own tradition and culture....” Pandit Nehru en- 
unciated five fundamental principles of tribal development known as 
Tribal Panchsheel. For the full text, see L. P. Vidyarthi (Ed.), 
Applied Anthropology in India, (2nd ed., 1984), pp. 352, 353. 
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‘The law should provide for preferential treatment of the 
tribal people. The disputes inter se among the tribal people may 
be settled by the application of the tribal customary law. Dis- 
putes between tribal and non-tribal people may be settled by 
application of principles of justice, equity and good conscience 
since the application of either tribal customary law or the gen- 
eral law of the land will be inequitable. The disputes among tri- 
bals in most cases can be left to be decided by the indigenous 
tribal dispute resolution mechanism. Special courts may be con- 
ferred jursidiction to deal with cases between tribals and non- 
tribal people. 


There are people who hold the view that the activities of 
tribals had their adverse impact upon the ecosystems. Grazing, 
causing forest fire, lopping (cutting of branches of trees for 
fuel) leading to opening of canopy and felling of trees are given 
as illlustrations. The tribals have been living for many years 
in the forest. Over the years this did not cause any threat to 
the forest environment. It is not the tribal people but the plains- 
man who are responsible for forest destruction on a massive 
scale. Born and brought up in the forest, tribals are the integral . 
part of the forest environment. Any activity affecting forest has 
its impact on the tribal life. Similarly any act affecting the tri- 
bal people may also have its impact on the forest environment. 
Obviously, programmes of forest protection and reafforestation 
should be designed taking into account the tribal factor and 
ensuring their involvement. The idea of tribal involvement should 
not be seen as a mere measure of tribal labour in these pro- 
grammes. On the other hand tribal people should be consulted 
and their expertise and experience through the years be fused 
with the expertise and experience available among the forest 
officials. According to the Ministry of Home Affairs Committee 26 
forest conservation and protection are inextricably intertwined 
with the lives of forest dwellers. Hence a new programme of 


.26.. Report of the Committee on Orientation of Forest Education in 
India, p. 22. | | 
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healthy and co-ordinated relationship between the forest and the 
tribal people is unavoidable. The Committee says:?7 


“Tribal knowledge encompases the eco-system in its en- 
tirety, of the interdependence of floral and faunal species, 
of the specificities of micro zones and their interforces of 
seasonal and long term variations in plant and animal life, 
reproductions, growth, movement and productivity, these 
aspects of tribal knowledge are almost always ignored or 
disregarded”. | 


’ Such: deliberations and co-operative ventures between tri- 
bal genius and official expertise are the sine qua non for sci- 
entific and environmentally sound programmes for reafforesta- 
tion and forest protection. | : 


Constitution of consultative committies consisting of forest 
Officials and tribal representatives at regional and local levels 
for forest protection is essential in not only designing, but also 
implementing, forest protection and reafforestation programmes. 


_.With a view to enlisting their support. and ensuring utiliza- 
tion of their special knowledge for the protection of forest it 
is necessary that the tribal people be inducted into the adminis- 
trative machinery and assigned responsible work. This will be 
possible only by inducting the tribal people into the lower rungs 
of the hierarchy of forest administration without insisting on 
the minimum basic qualification applicable for a plainsman. They 
can be recruited as watchmen and guards as the first step. After 
their entry into the service they can be given suitable further 
training and promoted to the higher posts. 


27, : hose. 


Does Abortion Law Need 
A Second Look? 


CHIDANANDA REDDY* 


Anthropological studies indicate that the practice of abor- 
tion was wide spread at one time or the other in Asia, Africa, 
Australia and North America, among the savage, semi-civilised 
and even sophisticated races.! Abortion has been resorted to by 
almost all societies at different periods of history, for a variety 
of reasons. It has been used as a health measure, where there 
is danger to the life or risk to physical or mental health of the 
-mother; as a humaniterian measure, when pregnancy arises from 
a sex crime such as incest, rape, pregnancy in an unmarried girl, 
pregnancy in a girl below the age of consent; and as a eugenic 
measure, where there is substantial risk that ‘the child, if born, 
would suffer from deformities and diseases. Besides these con- 
siderations, abortions have been carried out when a pregnancy 
showed lack of spacing, when it has occurred during lactation 
period. Whatever the reasons for abortion, it has remained a 
controversial issue through ages. 


In this paper, an attempt is made to survey the existing 
legal frame work on abortion; how far this law is tenable in 
the light of medical advancements and recent developments in 
the United States and United Kingdom. For the present pur- 
pose, first, it is necessary to know, what abortion itself is? 


* B.Sc., LL.M., Lecturer, L.E.H.A. Law College, Dharwad. 


1. Mrs. Bopari, “How far should law and morality be differentiated 
and the question of abortion”, 18 J.I.L.I. 105, (1976). 
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What is abortion? 


(The term ‘abortion’, in both legal and obstetric parlance, 
is generally applied to the premature expulsion of the product 
of conception, that is before twenty-eight weeks of pregnancy 
(the period after which the foetus is considered viable). An 
expulsion of foetus at and after twenty-eight weeks and before 
the end of gestation is termed a premature birth.2 In the clinical 
sense abortion means the physiological process of evacuating a 
pregnant uterus, but in a legal sense it normally refers to induc- 
ed abortions.’ 


Mote specifically, abortions can be divided into three diff- 
erent classifications: spontaneous, therapeutic and criminal# 
These classifications can be described as follows: 


1..A spontaneous, or natural abortion is an abortion which 
results from some diseased condition in the mother or the 
foetus, or which is produced unintentionally by some other 
cause. 


2. A therapeutic abortion is an abortion induced in good faith 
by a duly qualified medical practitioner when he is satis- 
fied that continuance of his patient’s pregnancy will endanger 
her life or result in a serious impairment of her health. 
Therapeutic abortions are also performed in some cases where 
there is reason to believe that the child, if born, will be 
mentally or physically handicapped. 


3.. A criminal abortion is an abortion caused by a deliberate 
interference with the course of pregnancy in circumstances 
which do not provide a legal justification for such inter- 
ference. 


2. S. Chandrashekhar, Abortion in a crowded world, George Allen and 
Unwin Ltd. London, (1974), p. 21. 


3. Ibid. 


4. Asit K. Bose. “Abortion in India: A Legal Study”, 16 J.I.LI. oe es 
(1974). 
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Spontaneous abortions occur quite frequently. It is estimat- 
ed that one out of ten pregnancies result in spontaneous abor- 
tion.S Spontaneous abortion occurs most commonly before the 
12th week of pregnancy and hence unintentional. But in induced 
abortion (both therapeutic and criminal) a pregnancy is deli- 
berately brought to an end by artificial means. It is estimated 
that there are 40 million induced abortions in the world each 
year, most of them illegal.6 A commission appointed. to study 
the abortion issue in India reports an estimated 3.8 million 
induced abortions annually of which an estimated 1,80,000 re- 
sult in maternal death.’ 


Abortion is a source of social and legal discord, moral un- 
certainty, medical and psychiatric confusion and personal an- 
guish.8 There is scarcely a nation in the world which believes 
it has discovered the perfect solution to the legal, social and 
medical problems of abortion. Let us see how pagent. the an- 
swer of our own nation to he problems is. 


Abortion in India: The Existing Legal Frame-work 


/ The State objective of protecting the unborn’s potentiality 
of life embraces two concerns: that the unborn will be born 
and that the unborn will have the chance to live a whole or 
unimpaired life after birth. Protecting ‘the unborn’s potentiality 
of life usually comports with a general public interest. The ob- 
jective. of promoting recognition of .and respect. for the foetus 
also derives from the conviction that a certain dignity must be 
accorded to potential life even during the early stase of deve- 
pen 
main India, beginning in 1861, abortion except to save the 
life of mother, became illegal under the Indian Penal Code 


5. M. P. Bhanu, “Socio-Legal Implications of Abortion’, (1975) 2 

} St. ty, (Jour, ): 

6. Lester R. Brown, World Without Borders, quoted in Bhanu. Id., p. 
16. 

7. Ibid. 

8. M. P. Bhanu. Id., p. 16. 
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(1.P.C.), regardless of whether or not the foetus has attained 
viability, ic., the capacity for life outside the womb. The L2G. 
uses the expression “causing miscarriage” to denote abortion. 
Miscarriage technically refers to spontaneous abortions, where- 
as “voluntarily causing miscarriage” which forms the offence 
under the I.P.C. stands for criminal abortion. Section 312 ot 
LP.C. reads as under: 


_( “Whoever voluntarily causes a woman with child to mis- 
carry shall, if such miscarriage be not caused in good faith 
for the purpose of saving the life of the woman, be punish- 
ed with imprisonment of either description for a term which 
may extend to 3 years or with fine or with both, and. if 
the woman be quick with child, shall be punished with im-~ 

 prisonment of either description for a term which may ex- 
tend to seven years and shall also be liable to fine. 
Explanation: A woman who causes herself to miscarry is 
3 within the meaning of this section’; 


Thus, according to Section 312 of I.P.C. the offender could 
be the woman herself or any other person. The law permitted 
abortion only on an extremely narrow ground-—— to save the 
life of the mother. In an early case,? a woman was acquitted 
of a charge of causing herself to miscarry on the ground that 
she had been pregnant for only one month and that there was 
nothing which could be called a foetus or child, but the higher 
court held the acquittal bad in law, thus emphasising the ade- 
quate duty of a prospective mother to her infant from the moment 
of conception. 


The stringency of the law led to many: illegal abortions, 
which very severely affected the health of pregnant women and 
in many cases led to their death. With the stringent law on abor- 
tions the maternal mortality, resulting from the ille gal abort- 
ions, has been considerable, as abortions are performed mostly 
by unqualified people under unhygenic conditions. The number 
of illegal abortions grew to as high a figure as four million a 


9. Ademma, I.L.R. 9 Madras 369 (1886). 
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year.!0 Jt has been widely observed also that the strict abortion 
law resulted in a variety of mental problems for women and in 
an increasing number of suicides. A large number of maternal 
death is also attributed to illegal abortions. Despite all these 
social consequences nobody ever thought to liberalise the law 
to combat criminal abortions or restore the so-called legitimate 
right of women to decide when to have a child, till the expon- 
ents of the family planning programme found in it an effective 
device for birth control. 


The Central Family Planning Board, at its meeting held 
on the 25th August, 1959, expressed anxiety on the reported 
increase in the number of induced abortions under insanitary 
conditions affecting the health and life of the pregnant women 
The Board considered that the question was complex and re- 
commended that a committee may be formed to examine the 
question. Pursuant to the said recommendation of the Board, 
the Ministry of Health of the Government of India appointed 
in 1964, the Shantilal Shah Committee. The events after setting 
up of the committee were relatively quick for a parliamentary 
reform of this nature. The Committee felt that a liberalised 
abortion law would be the appropriate answer. The Medical Ter- 
nimation of Pregnancy Bill, largely based on the English Abor- 
tion Act of 1967 was modelled. It was introduced in Rajya 
Sabha in 1969 and the Shah Committee Report together with 
the draft of the Bill were sent out by the Centre to the 
States for comments. After introduction the Bill was referred 
to a Joint Select Committee of both the Houses of Parliament 
which reported back to Rajya Sabha in November 1970, sub- 
stantially endorsing the original Bill. Thereafter it met little re- 
sistance in either House and was eventually passed to become 
an Act in August 1971. The rules were framed and notified in 
the Gazette of India in March, 1972, and the Medical Termina- 
tion of Pregnancy Act (M.T.P. Act) and the rules came into 
force a month later. 


10. N. R. Madhava Menon, “Population Policies, Law Enforcement and 
The Liberalisation of Abortion: A Socio-legal Inquiry into the Im- 
plementation of the Abortion Law in India”. 16 J.I.L.I. 634, (1974). 
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The statement of objects and reasons annexed to the Bill 
emphasized that (1) this very strict law (Sections 312 to 316 
I.P.C.) has been observed in breach in a very large number of 
cases all over the country; (2) most of the mothers who seek 
abortion are married women with no particular reason to con- 
ceal pregnancy; and (3) doctors have often been confronted 
with the gravely ill or dying pregnant women whose pregnant 
uterus have been tampered with. The Bill it was stated, was 
conceived 


a) as a health measure, when there is danger to the life or 
risk to physical or mental health of the woman; 


b) as a humaniterian measure, when pregnancy arises from a 
sex crime; and 


c) aS a eugenic measure, where there is substantial risk that 
the child, if born, would suffer from deformities and dis- 
eases. 


The Act provides for termination of pregnancy by a 
registered medical practitioner; 


a) where the length of the pregnancy does not exceed 12 weeks 
if such medical practitioner is of the opinion formed in 
good faith, or 


b) where the length of pregnancy exceeds 12 weeks but does 
not exceed 20 weeks, if not less than two medical practi- 
tioners are of the opinion formed in good faith, that 


i) the continuance of pregnancy would involve a risk to the 
life of the pregnant woman or of grave inj ury to her phy- 
sical or mental health; or 


ii) there is a substantial risk that if the child were born, it 
would suffer from such physical or mental abnormalities 


as to be seriously handicapped.!! 


11. Medical Termination of Pregnancy Act 1971, S. 3. 
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The Act enables a presumption in favour of “grave 
injury to mental health” to be drawn in cases of pregnancies 
resulting from rape and contraceptive failures. It also provides 
that in forming an opinion as to the risk to the health of the 
pregnant woman, account may be taken of her “actual or rea- 
sonably foreseeable environment”. 


The Act seeks to achieve two purposes. On the one hand 
it seeks to liberalise the law relating to termination of pregnancies 
where such termination is necessary, on the other hand it seeks 
to make the law relating to termination of pregnancies more 
strict. The Act thus seeks to strike a balance between progres- 
sion and caution.!2 For example, under the I.P.C. a pregnancy ! 
may be lawfully terminated only when it is necessary, in good 
faith, to save the life of the pregnant woman, but under the 
present Act, a pregnancy may be lawfully terminated not only 
where it is immediately necessary to save the life of the pre- 
gnant woman but also where the continuance of the pregnancy 
would involve one or more of the risks specified in the pre- 
vious paragraph. To this extent the law relating to abortion has 
been liberalised by the Act. But this liberalisation has been 
offset by the other provisions of the Act which have, in effect, 
made the law relating to pregnancies more strict. While under 
LP.C., a pregnancy which was required to be terminated to save 
the life of the pregnant woman could be terminated by any per- 
son, whether qualified or not, under the present law such pre- 
gnancy can be terminated only by a registered medical practi- 
tioner/+- Besides, although the Act permits an ordinary regis- 
tered medical practitioner to terminate a pregnancy to save the 
life of pregnant woman, pregnancies cannot be terminated on 
the other grounds by an ordinary registered medical practitioner. 
In order to be qualified to terminate any pregnancy on one or 
more of the grounds specified in Section 3, the person concern- 
ed must not only be a registered medical practitioner but must 
also possess the prescribed experience or training in gynaecology 
12. D. D. Seth, Abortion and Termination of Pregnancies in India, Delhi 

Law House, Allahabad, (1973), p. 4. 
13. See Id. Ss. 2 (d) & 3. 
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and obstetrics.‘4 Thus the Act not only totally disentitles un- 
qualified persons from terminating any pregnancy but also dis- 
entitles a registered medical practitioner, who does not possess 
the prescribed experience or training from terminating pregnancy 
except where it is necessary to save the life of the pregnant 
woman. 


A further restriction that has been imposed by the Act is 
that no termination of pregnancy must be made at any place 
other than a hospital established or maintained by government, 
or a place for the time being approved for the purpose of 
the Act by the government.!> 


The principles which have been embodied in the Act ap- 
pear to be laudable. But the question is whether it is practic- 
able to give effect to these provisions. Hospital: and other faci- 
lities are too inadequate in India and the number of registered 
medical practitioners in India is also not. very. large.. The num- 
ber of registered medical practitioners having the prescribed -ex- 
perience or training in gynaecology and obstetrics is still lesser. 
In these circumstances it will be difficult to satisfy the require- 
ments of the Act. These difficulties may lead to clandestine and 


14. Under the Medical Termination of Pregnancy (Revised) Rules, 1975, 
a registered medical practitioner should have one or more following 
experience or training: 

a) . An experience in gynaecology or obstetrics for a period of not 
less than 3 years in the case of a medical practitioner registered 
in State Medical Register immediately before the commence- 
ment of the Act. 

b) In the case of practitioner registered in the State Medical Re- 
gister on or after the commencement of the Act he should have 
completed six months of house surgency in gynaecology and 
obstetrics; or an experience of not less than one year in practice 
of gynaecology and obstetrics in a hospital; or he should have 
assisted a registered medical practitioner in the performance of 
25 cases of medical termination of pregnancy. 

c) In the case of a practitioner having a post-graduate degree or 
diploma in gynaecology and obstetrics, the experience or train- 
ing gained during the course of such degree or diploma. Karn. 
Gaz. IV — Ic pp. 60 - 64 (1976). 

15. Sec. 4, Medical Termination of Pregnancy Act 1971. 
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unlawful termination of pregnancies. The restrictive provisions 
of the Act may therefore, have the effect of encouraging those 
very malpractices which the Act seeks to eradicate. It is an in- 
contravertible fact that a large number of mothers are prepared 
to risk their lives rather than carry the particular child to term. 


The Act has adopted very liberal and possibly vague 
criteria for abortion. As some medical men themselves contend 
the concepts of “mental health” or “foreseeable environment” !6 
of pregnant women are extremely vague and certain to be abus- 
ed.'? Abortion is permitted if it fits into the circumstances laid 
down by Section 3 (2) of the Act. While these circumstances 
appear to be questions of fact to be determined by the physi- 
cian according to his medical knowledge, the other provisions 
seem require the doctor to take non-medical factors into con- 
sideration in making those determinations. For example, Ex- 
planation I to Section 3 provides that “where pregnancy is al- 
leged by the pregnant woman to have been caused by rape, 
the anguish caused by such pregnancy shall be presumed to 
constitute a grave injury to the mental health of the pregnant 
woman”; Explanation Il provides that, “where any pregnancy 
occurs as a result of failure of any device or method used by 
any married woman or her husband for the purpose of limit- 
ing the number of children, the anguish caused by such unwant- 
ed pregnancy may be presumed to constitute a grave injury to 
the mental health of the pregnant woman”. Thus, it is obvious 
that in the above two circumstances abortion is permitted. But, 
how, it is asked can a doctor decide about a pregnancy alleged 
to be the result of rape as required by Explanation I to Section 
3. To make the abortion decision dependent on the proving of 
a serious criminal offence (rape) raises more problems than 
it solves. '§ Further, no woman will approach the doctors for 
abortion immediately after rape. They themselves come to know 


16. Sec. 3 (3), Medical Termination of Pregnancy Act 1971. 
17. N. R. Madhava Menon, op. cit., p. 639. 
18. Id., p. 640. 
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of pregnancy much later and by that time any evidence pos- 
sible on the question of rape will have vanished. For all pra- 
ctical purposes the Explanation enables a person to have abor- 
tion on the basis only of an allegation of rape. ~_ 


Again, when doctors are asked to provide abortion in cases 
of contraceptive failure without there being any reliable medical 
test for it, the law is, in effect, making abortion available on 
“demand”.!9 This may, doctors fear, will increase the demand 
for abortion phenomenally. 


Thus, the Act has conferred almost immunity to the un- 
scrupulous professional medical abortionists because of the in- 
effectiveness of the law to detect its abuse. If commercialism is 
going to develop with increased demand for abortions, the good 
faith of the doctor on which the law seems to rely entirely is 
going to be nothing but a protective cover to the criminal acts 
of medical abortionist. 


The above conclusion is further protected by the blanket 
provision in Section 8 of the Act which declares that no 
suit or other legal proceedings shall lie against any medical 
practitioner for any damage caused or likely to be caused by 
anything which is done or intended to be done in good faith 
under the Act. 


Thus, abortion in India has become available on demand, 
for, any abortion that is carried out can be given the colour 
of legality as discussed above. Why such a loose policy prone 
to abuse in every respect was adopted by the Parliament? The 
new social policy reflected in the Act cannot be said to 
be just the official response to the problem of illicit abortions 
in society?2° The motives that prompted liberalisation and the 
pressure which advanced the cause obviously emanated from 
the protagonists of population control and the problem of cri- 
minal abortion appears to have been putforth as a bogey to 


19. Ibid. | 
20. Id., p. 645. 
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soften public criticism to a far-reaching social reform. The 
-camouflaging of social policy and legislative motivation in this 
way is, however, often counter-productive; and the result is 
obvious, the Act has been systematically violated every- 
where (much without the knowledge of existence of such a law). 
As one sociologist?! of law has pointed out: 


“Policy is not merely a reaction to an existing problem; 
rather, the relation between policy and problem is recipro- 
cal. A specific policy may cause new problems, or make 
existing Ones worse and the sociologist must take this into 
account.” 7 


- One aspect of abuse of Act is reflected in the fol- 
lowing statement of Objects and Reasons of the Medical Ter- 
mination of Pregnancy (Amendment) Bill, 1986:72 “Since the 
passing of the Act in 1971, it is found that now-a-days the 
provisions ate misused by those who desire to have only male 
children. There are private sex determination clinics which 
carryout the amniocentesis test and once the foetus is discover- 
ed to be a female the pregnant mother often goes to a govern- 
ment or municipal hospital to have the abortion ....” This 
amendment seeks to prohibit termination of oreunnes if the 
medical practitioner has reason to believe that such termina- 
tion is sought with the intention to commit female foeticide 
after having determined the sex of the child to be born by a 
sex determination test. There cannot be any doubt that the new 
provision will only add to already existing problem of female 
foeticide. 23 


21. Edmin M. Schur, Crimes Without Victims (1965) quoted by N. R. 
Madhava Menon, ibid. 


22. Bill No. 80 of 1986 Gazette of India (Extra-ordinary) dated 1-8-86, p. 
24; Bill introduced by Shared Dighe in the Lok Sabha on 30-8-1986 
to amend Sections 3 and 4. 


23. For a detailed analysis of the problem in India see Alice Jacob, 
“Consequences of Legalised Abortion Law in India”, a CULLR. 
319 at pp. 322-325. 
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in law-making has been a subject matter of debate.* In the Ad- 
visory Opinion in Reparation for Injuries suffered in the service 
of the United Nations Case, the International Court of Justice 
ruled that United Nations had international personality though 
not of the same amplitude as that of a state. As an international 
person, it has, therefore, the competence to enter into inter- 
national agreements and claim compensation, in its own right, 
for wrongs committed against it even by a soverign state. Inter- 
national organisations depend for their creation upon the wil} 
of the states. There seems to be no limitation with regard to 
the extent to which powers may be delegated to these insti- 
sations by the states concerned.’? By the same token, these insti- 
tutions could be wound up with unanimous consent of all these 
states. However, in reality, once an international institution has 
come into existence, it is hard to obtain unanimity in such a 
crucial decision. The fact remains that these institutions have 
come to stay as juridical personalities with their distinct rights 
and functions co-existent with and independent of states.8 Their 
law-making capacity has to be determined on the basis of the 
provisions of the treaty or basic law which created these insti- 
tutions. A thoughtful approach has been made by a Soviet writer 
on the subject which needs consideration:? 


5. Krzysztof Skubiszewski, “Forms of Participation of international Or- 
ganizations in the Law-making Processes” 18 International Organi- 
zation 790 (1964), 

(1954) LC.J. Reports. 


7. The Permanent Court of International Justice in the Danzig Railway 
Officials Case, held that international law law did not contain specific 
prohibitions for a state to confer rights and impose obligations directly 
on individuals. The same principle would apply if law-making power 
is delegated by them to international institutions. 


8. Reparations for Injuries Case, supra. n. 6. For the Soviet view 
see G.I. Tunkin, “The Legal Nature of United Nations” 119 Hague 
Academy Recueil 31 (1966); Chris Osakwe, “Contemporary Soviet | 
Doctrine on the Juridical Nature of Universal International Organi- 
zations” 65 AJi€ 502 (1971). 


9. E, A. Shibaeva quoted in Chris Osakwe; id., at 514. 
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“From our point of view one can point to the following 
four criteria which must be satisfied by an international or- 
ganisation which lays claim to the status of an international 
person: first, the interstate (Inter-governmental) character 
of the organisation; secondly, universal membership, thirdly, 
a specific charter provision granting a legal capacity for cer- 
tain international rights and obligations; and, fourthly com- 
patibility of its aims and objectives with the generally recog- 
nised principles and norms of general international law.” 


From an examination of the provisions of several inter- 
national instruments which have given rise to well known inter- 
national organisations such as the United Nations and its Specia- 
lised Agencies it is evident that sovereign states entertain no doubt 
with regard to law-making capacity or competence of these 
international institutions.'!° The United Nations Charter, for 
example, contains provisions conferring legislative power on vari- 
ous organs, and states are bound by such law making in specific 
Situations.!! Likewise, the constitutional documents of other 
international institutions empower these bodies to frame rules 
and regulations which create legal rights and obligations for states 
on the basis of majority or special majority decisions or subject 
to certain conditions.'2 Apart from such legislative acts of these 


10. See generally, Rosalyn Higgins, “The United Nations and Law- 
making: The Political Organs” 64 ASIL 37 (1970); Edward Yemin, 
Legislative Powers in the United Nations and Specialized Agencies 
(Sijthoff: 1969); Richard Falk, “On the Quasi-Legislative Compet- 
ence of the General Assembly,” 60 AJIL 782 (1966); Sloan, “The 
Binding Force of a ‘Recommendation’ of the General Assembly 
of the U.N.”, 25 BYIL 1 (1948). 

11. See, for example, the power of the General Assembly to adopt 
the budget of the United Nations. Under Art. 108 of the Charter 
an Amendment of the Charter comes into operation after the rati- 
fication of the amendment by a special majority. On powers of the 
General Assembly to levy contributions, see Certain Expenses of the 
United Nations Case ICJ Reports 1962. at 151. See also Rosalyin 
Higgins, The Development of International Law through the Poli- 
tical Organs of the U.N. 

12. Krzyszof Skubiszewski, supra n. 5. The author enumerates situ- 
ations under which an international organization and _ institution 
make law by (a) unanimity, (b) simple majority, and (c) qualified 
majority. | 
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institutions which pertain mostly to internal law of the organi- 
sation, some resolutions of these international institutions have 
a direct bearing on the formation of norms of international law. 
Thus international organisations are called upon from time to 
time to adopt resolutions which are declaratory of international 
law.!3 Even in respect of such resolutions as state the position 
de lege ferenda, adoption of principles in different international 
fora and consistently for a long time, sooner or later, give rise 
to binding international norms. 


By the nature of things it has to be remembered that legal 
acts of international organisations and institutions whether in 
the form of resolutions or declarations will be of varying degrees 
of importance and application so far as their norm-creating effi- 
cacy is concerned. Resolutions of international organisations and 
institutions with universal membership on matters of common 
interest reflect the consensus of an overwhelming majority of 
nations in such matters. The quasi-legislative output of such in- 
stitutions will not be based upon regional or ideological consider- 
ation of a particular group but on the broad consensus involving 
participation of nations with divergent views and attitudes on 
such matters.i4 On the contrary, resolutions, declarations, or 


13. It would be difficult to prepare a comprehensive list of “declarations” 
of various organs of the United Nations which purport to be decla- 
ratory of international law. However, for this reason alone it would 
not be proper to dismiss the importance of some “declarations” 
which give the true state of the law; e.g. Declaration of Rights 
and Duties of States, 1949 and Declaration of Legal Principles Go- 
verninng the Activities of States in the Exploration and Use of Outer 
Space, 1963. 


14. Obed Y. Asamoah, The Legal Significance of Declarations of the 
General Assembly of the United Nations (Nijhoff, 1966) and Ga- 
briella Lande, “The Changing Effectiveness of the General Assembly 
Resolutions.” 64 ASIL 80 (1970). For contra see Chris Osakwe, 
supra, n. 8. The observation of the author that international 
organisation such as Warsaw Pact of which Soviet Union is a mem- 
ber could not be denied international personality by Soviet Scholars, - 
perhaps ignore the limited scope of this personality for law-making. 
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other legal acts of regional international organisations or insti- 
tutions such as the European Community, Organisation of Afri- 
can Unity, NATO, or Warsaw Pact will suffer from certain bias 
and thus be relevant for norm-creation to a limited extent and 
for limited purposes only. In either case it would be fair to infer 
that international organisations and institutions have come to 
play an important role in developing, concretising and creating 
norms of international law. 


From Unanimity to Consensus: 


In spite of the rigorous demands of doctrine of sovereignty 
and consent in law-making, the international community has 
found it indispensable to achieve high degree of consensus in 
several matters of primary importance for minimum world order. 
To achieve such consensus various international forums have 
been used with some degree of effectiveness. The charter of 
United Nations reaffirms faith in fundamental human rights. !> 
The General- Assembly has been entrusted with the task of initi- 
ating studies and making recommendations for the purpose of 
assisting in the realization of human rights and fundamental! 
freedom to all without distinction as to race,sex, language and 
religion.!6 Under Article 55 the United Nations is under the 
duty to promote universal respect for, and observance of human 
rights and fundamental freedom for all without distinction as to 
race, sex, language or religion for creating conditions of stability 
and well being of the peoples of the world. And all Members 
pledge themselves to take joint and separate action in co-oper- 
ation with the organisation for the achievement of purposes set 
forth in Art. 55.17 In pursuance of this mandate the General 
Assembly and other international institutions have, from time to 
time, passed resolutions regarding the illegal and inhuman policy 
of apartheid pursued by the Union of South Africa. In the South 


peOb Perea: of the Nations ’Preaible: 
ie ia Att. 3. 
17.. Id. Art. 56. 
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African cases'8 Ethiopia and Liberia relied upon the law-making 
impact of continuous and virtually unanimous condemnation of 
apartheid which in the words of Judge Jessup “seemed to sug- 
gest that the so called norms of non-descrimination had become 
the rule of international law through reiterated statements in 
resolutions of the General Assembly, of the International Or- 
ganisation, and other International bodies.” The Judge instead 
of examining the relevance of the submission under a changed 
situation took refuge under the technicality of rules governing 
standing. It may be argued that under Article 38 of the Sta- 
tutes of International Court of Justice, no mention has been 
made of resolutions of international organisations as source of 
international law. However, the court has in the past made fre- 
quent use of such resolutions and declarations in several judge- 
ments.!9 There is a considerable body of juristic opinion that 
the resolutions of international institutions are not merely or- 
tatory: these impose obligations of several kinds and often cry- 
stalize into rules of international law. In the absence of an 
effective law execution machinery, it is difficult to separate re- 
solutions and declarations of international organisations which 
create binding norms from those which are merely recommen- 
datory. In any case these resolutions are legal data for the pur- 
pose of determining the state of law at a particular time ?° 

18. (1966) ICJ Reports. For a thoughtful discussion of these cases see 


Richard A Falk, “The Status of Law in International Society,’ 126-73 
(1970). 

19. A.J.P. Tammes, “Decisions of International Organs as a Source of 
International Law” 268, 94 Hague Academy Recueil des Cours 
(1958-1). It has also been suggested that in applying the resolutions 
of international organs, the court is basically applying the international 
conventions such as the Charter of United Nations, from which the 
decision-making power of such organs is derived. The Court, there- 
fore has no need of an explict reference to Art. 38, paragraph (1), 
to decisions of international law distinct from conventions. 

20. Lauterpacht, South-West Africa Voting Procedure Case, IC] Reports 
1955: This observed at p. 120: “Whatever may be the nature and 
the circumstances of the majority by which it has been reached, 
it is nevertheless, a legal act by the principal organ of the United 
Nations which members of the United Nations are under a duty to 


-treat with a degree of respect appropriate to a resolution of the 
General Assembly”. 


: 
| 
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It may be useful to examine certain areas of international 
relations in which binding norms have been developed on the 
basis of consensus as expressed in resolution and declarations 
of international institutions. 


Apartheid: 


The Charter provisions on discrimination on the basis of 
race are emphatic and leave no doubt regarding the illegality 
of the practices.24_ Resolutions on the basis of Charter provisions 
do not merely speak of de lege ferenda. Resolutions which inter- 
pret the provisions of the Charter relating to functions and 
powers of an organ, in the nature of things, must be accepted 
as authoritative and binding inasmuch as each organ was ex- 
pected to interpret authoritatively the portions of the Charter 
dealing with functions of that particular organ.?? 


In the Declaration on the Granting of Independence to Col- 
onial Countries and Peoples of 14th Dec., 1960 the General 
Assembly proclaimed the necessity of bringing to a speedy and 
unconditional end, all practices of segregation and discrimination 
associated with colonialism?3 and in the U.N. Declaration of 
20th November, 1963 the General Assembly affirmed the neces- 
sity of eliminating racial discrimination throughout the world. 
An International Convention on the Elimination of All Forms 
of Racial Discrimination?4which was adopted by the General 
Assembly of Dec. 21, 1965, reaffirmed that discrimination bet- 
ween human beings on grounds of race, colour or ethnic origin 
was capable of disturbing peace and security among people.” A 


21. See supra nn. 15, 16 and 17. 

22. Oscar Schachter, “The Relation of Law, Politics and Action in 
the United Nations” 109 Hague Academy Recueil des Cours 186 
(1963-1) See also Krzysztof Skubiszewski, supra n. 5. 

23. G. A. Res. 1514 (XV). 

24. G. A. Res. 1904 (XVIII). 

25. Annexed to Res 21066 (XX); 60 AJIL 650. For a discusion on 
the draft of the Declaration see 18 int. org. 374 (1964). “There 
was neither a legal, moral, nor political basis for apartheid laws in 
South Africa, and even less in a territory which had been entrusted 
‘to South Africa’ Statement of Mr. Yates (United States) in the 
1461st meeting of General Assembly; 18 Int. Org. 415 (1964). 
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state of development has been reached when almost every coun- 
try except the Union of South Africa, through its unqualified 
condemnations of apartheid, has recognised the existence of an 
international legal norm which declares the partices of apartheid 
as violative of the international law. The crystalization of this 
legal norm has been facilitated through the various resolutions 
of the international institutions including the major organs of 
the United Nations for the last few decades. 


It is in this context that the approach of ICJ in South Africa 
cases.2® needs re-examination. Some of the dissenting judges, 
inspite of the guidance provided by the President of the Court, 
examined the central legal issue. Judge Jessup thought that if 
“the Court were to hold that the practice of apartheid is a vio- 
lation of a general rule (norm) of international law, it might 
seem to be passing on the legality of acts performed within the 
republic of South Africa itself, a matter which would be outside 
the courts jurisdiction.2’ It is submitted that the learned judge 
came to this unfortunate conclusion as he had not appreciated 
the role of pronouncement of international institutions in the 
form of resolutions and declarations in creating binding norms. 
On the contrary judge Tanaka seems to have been on firm 
ground when he made the following observations: ?® 


“Of course we cannot admit that individual resolutions, de- 
clarations, judgements, decisions, etc., have binding force 
upon the members of the organisation. What is required 
for customary international law is a repetition of the same 
practice’. 


Ignoring the cumulative effect of the resolutions of inter- 
national institutions which reaffirm, reiterate and declare the 
state of law on behalf of an overwhelming majority of the mem- 
bers of international community can only give rise to disasterous 


26... (1966) 1.C.J. Reports: Supra'n. 18. 
tiene. at 432-433. 
28. Id., at 292. 
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consequences. Sir Gerald Fitzmaurice has made the pertinent 


observation in this regard:*9 


“In the international field, there is at present nothing com- 
parable to a legislature, and the operation of the so-called 
law-making treaty is both uncertain and leaves many loose 
ends. The international community is therefore peculiarly 
dependent on its international tribunals for development 
and clarification of the law”. 


There is hardly any reason to believe that in any foresee- 
able future the community of nations will adopt the municipal 
model of legislative process in international law. Consequently 
a heavy burden falls on the court for objectively determining 
the consensus from a variety of evidentiary material at the top 
of which should be the resolutions of international institutions 
reflecting the practice and opinio juris of the states 7° 


Colonialism 


The charter of United Nations recognises as one of its pur- 
poses the right of self-determination of peoples. In the light of 
other provisions of the Charter, this right is not confined to right 
of a nation to choose for itself any form of Government which 
Suits its genius; it also includes the right of the peoples to have 
a Government which does not disregard human right provisions 
of the Charter and other declarations of the international insti- 
tutions. Chapter XI of the Charter, which contains Declaration 
regarding Non-Self-Governing Territories recognises that, the in- 
teresis of inhabitants of these Territories are paramount. It 
charges the members of the U.N. which are administering such 
Territories with obligation to develp self-government, to take due 
account of the political aspirations of the people, and to assist 


eres _—_ 


29. Gerald Fitzmaurice, “Hersch Lauterpacht: “The Scholar as Judge: 
Peso yi 1, 18-19: 

30. For a thoughtful study of the complex problems of the world court 
see Leo Gross, “The International Court of Justice: Consideration 
of Requirements for Enhancing its Role in the International Legal 
Order” 65 AJIL 253 (1971). 
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Right to Privacy: A Jurisprudential Issue Involved 


The exponents of right to privacy say that it is the right 
of the individual, married or single, to be free from unwarrant- 
ed governmental intrusion, in the matters fundamentally affect- 
ing a person such as whether to bear or beget children. ag is 
argued that “human being is a sociological concept before be- 
coming a biological concept. A pregnant woman should not be- 
come the prisoner of the embryo which has no sociological 
meaning when she has not accepted it. Thus she shOule” ‘be 
able to choose whether or not to have a child.”24 


Riddle in the West 


Advocates of right to privacy freely rely upon. the. deci- 
sions of the American Supreme Court in support of their argu- 
ment. The American Supreme Court in the twin cases of 
Jone Roe v. Henry Wade25 and Doe v. Bolton26 believed that 
the decision of the woman to continue or discontinue a pregnancy 
is an integral part of the right of privacy and affirmed abortion 
as a constitutional right. It rejected the argument that, a foetus 
becomes a person upon conception and thus is fully entitled to 
due process and equal protection guarantee under the consti- 
tution. In fact, the Court explicitly stated that the foetus was 
not a person within the meaning of the Fourteenth Amendment 
of the Constitution. There is no case decided by the Supreme 
Court of India on this point. However, relying on the United 
States Supreme Court ruling some writers say that for the pur- 
pose of Article 21, a foetus or unborn child will not come within 
the definition of person.2? 


The above view cannot be accepted in view of the recent 
developments in the United States itself. The Supreme Court’s view 


_ (04. B. P. S. Sehgal. “Medical Termination of Pregnancy Act, 1971 si 
Some Constitutional Issues”, (1989) I.S.L.J., Vol. XV, No. 1 & 2, 
Po Fe | 

25. 410 U.S. 113 (1973). 

26. 410 U.S. 179 (1973). 

27. B. P. S. Sehgal, Loc. cit. 
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in Roe is no longer academic. On Januaty 9, the Court ac- 
cepted for review a challenge to a wide-ranging Missouri anti- 
abortion law, while three other cases are pending. The Bush 
Justice Department, following the footsteps of the Reagan 
Justice Department, has asked the Court to use the Missouri 
case to reconsider and overturn Roe.?® ‘The case accepted for 
review, Webster v. Reproductive Health Services, No. 38-605, 
involves the constitutionality of a 1986 Missouri? law regulating 
abortions. The law was challenged by abortion clinics, doctors, 
nurses and Planned Parenthood of Kansas city. 


The district court and the 8th U.S. Circuit Court of Ap- 
peal struck down certain provisions of the law: a declaration 
that life begins at conception and unborn children have inter- 
ests in life, health and well-being that can be protected; that 
abortions performed at 16 weeks must be done in a hospital; 
a requirement to test the viability of the foetus if a woman is 
thought to be 20 weeks pregnant; and a ban on the use of 
public facilities or employees for performing or assisting abor- 
tions. 29 


Seeking High Court review, Missouri argued that the Ap- 
peal Court’s analysis “expands this Court’s precedents in fav- 
our of abortion on demand, further contracts the State’s com- 
pelling interest in the life of a viable unborn children, and dis- 
regards this Court’s holdings that abortion is a private matter, 
which government need in no way subsidize”. Missouri also said 
that if its law is unconstitutional, “Roe v. Wade should itself 
be reconsidered” .3° | 


In its brief on the merits, Missouri said the “trimester ap- 
proach established in Roe v. Wade is inherently flawed because 


28. Henry Reske, “Abortion Revisited”, ABA Journal, May 1989, p. 60. 
29. Ibid. 
30. Ibid. 
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the point of viability is arbitrary and the State has a compel- 
ling interest in protecting life through all stages of pregnancy”. ** 


The Justice Department, in a controversial brief on the 
merits filed on 23rd February, called on the Court to overturn 
Roe and send the power to regulate abortion back to the States: 
“The Court’s decision in Roe v. Wade rests upon two key pre- 
mises that there is a fundamental right to abortion and that 
the States do not have a compelling interest in protecting pre- 
natal human life throughout pregnancy. Neither premise, how- 
ever, is supportable” .3? 


Arguing against review, the parties that originated the suit 
said a “fair review reveals not only that the Court of Appeal 
was entirely correct, but that the issues raised by the States 
‘are without legal foundation or are minor contentions not fis- 
ing to the level of substantial federal question”. They also at- 
tacked the suggestion that Roe should be reviewed. “Turning 
back the clock to a time when the States were free to criminalize 
abortion would reinstate the untold misery and deaths of thou- 
sands of women from illegal operations and reverse startling 
improvements which the legalisation of abortion has made in 
both meternal and infant mortality and morbidity. ’’33 


In the hushed chamber, Chief Justice Rehnquist read in 
his singsong, quivering voice excerpts of the long awaited deci- 
sion of the divided court in the case of Webster v. Reproductive 
Health Services (Petition No. 88-605, supra). In the opinion, 
a conservative plurality of three members, joined in part by 
Reagan appointees Antonin Scalia and Sandra Day O’Cannor, 
suggested that as early as next year the court may overturn 
Roe y.Wade, the landmark 1973 ruling that established the 
right to terminate a pregnancy. [The] Missouri law banning the 
use of State facilities and prohibiting State employees from per- 
forming abortions was upheld on the ground that it “leaves a 


31. Ibid. 
32. pid. . 
33. Id., pp. 60-61. te 
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pregnant woman with the same choices as if State has chosen 
not to operate any public hospitals at all”. Another provision 
requiring physicians to perform tests to determine whether a 
20-week-old foetus could survive outside the womb, was also 
upheld in part on the ground that “such testing permissibly fur- 
thers the State’s interest in protecting potential human life”. 34 

While stopping short of reversing Roe, Rehnquist seemed 
to be inviting a test case that might result in its overthrow. 
“The goal of constitutional adjudication”, said the Chief Justice, 
“is surely not to remove inexorably ‘politically decisive’ issues 
from the ambit of legislative process, whereby the people thro- 
ugh their elected representatives deal with matters of concern 
to them”’.35 The justices found it impossible to .discuss abor- 
tion with their usual commity. Justice Harry A. Blackmun, au- 
thor of the Roe opinion, attacked the majority in Webster for 
cowardice, deception, disingenuousness and brute force. The rul- 
ing, he bristled, invites the States to pass restrictive laws and 
‘is filled with winks and nods, and knowing glances to those 
who would do away with Roe explicitly”. No less angry, Justice 
Scalia wrote that Justice O’Connor’s reasons for refusing to re- 
consider Roe “cannot be taken seriously’’.*¢ 


Rhetoric aside, the decision in Webster revealed that there 
are now four justices who want to keep the right to abortion 
intact, four who would like to overturn Roe and give the States 
wider descretion to restrict abortion, and one-Justice O’Connor 
— who cannot be placed with certainty in either camp. In past 
abortion cases, O’Connors has said that she would allow State 
restrictions as long as they are not “unduly burdensome”. But 
abortion-right’s advocates say, she has yet to meet a burden 
she considers to be undue. 37 


Now, those opposed to abortion are elated. Douglas John- 
son, Legislative Director of the National Right to Life Com- 


34. Margaret Carlson, “The Battle over Abortion”, Time, July 17, 1987, 
D. 26: 

35. Ibid. 

36. Ibid. pp. 28-29. 

37. Ibid. 
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mittee, predicts that the days are numbered for Roe v. Wade.?® 
The other cases pending there before the American Supreme 
Court which it has agreed to hear in its next term beginning 
in October include one from IIlinois, Turnock v. Ragsdale, No. 
88-790, which involves State attempts to place extensive licen- 
sing requirements on abortion clinics, a step so costly that it 
could force many clinics to shut down; a case from Ohio, Ohio v. 
Akron Center for Reproductive Health, No. 88-805; and ano- 
ther from Minnesota, Hodgon v. Minnesota, No. 88-1125, both 
involving parental notification. Any of the cases could give the 
Justices an opportunity to attack Roe directly. So there is every 
possibility of Roe being overturned in next term of the Supreme 
Court. 


Thus, abortion cannot be defended on the basis of the so 
called “right to privacy” relying on Roe and Doe decisions of 
the American Supreme preme Court (decided 16 years ago) which 


can't be relied upon even in 1 the | United States after Webster. 
ee 


_ Another point that is to be noted in this connection is 
that the Medical Termination of Pregnancy Act is, in main, 
based on the Abortion Act, 1967 of the United Kingdom. But, 
today, the position in United Kingdom is also undergoing a 
drastic change. A daily “Independent” predicted in June: “Some 
of the bloodiest fighting, loudest lobying and biggest mailbags” 
would be produced in the next session of Parliament. The highly 
charged question of experimenting on embryos for medical re- 
search, which a government committee recently recommended 
should be allowed for upto 14 days after conception, is certain 
to be at issue. Pro-life M.P.’s hope to ban it outright, and are 
also aiming to insert an amendment in the bill reducing the 
upper limit of legal abortion in Britain from 28 weeks to 18, 
20 or 22 weeks.°? 


38. Henry Reske, Loc. cit. 


39. Daniel Pedersen, “Battle over Abortion”, Newsweek, oye 31, (1989, 
p. 13. ERASE ae 
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When the tendency in other parts of the world is to reco- 
gnise the status of the foetus and protect its interest right from 
inception, we have no justification to have in our statute book, 
Section 312, I.P.C. which authorises termination of pregnancy 
to save the life of mother and M.T.P. Act which can be system- 
atically circumvented. The direct and inevitable effect of these 
provisions is unnecessary ending of lives without any sanctity 
and consideration for their existence as potential human beings. 
Definitely this situation needs a second look. 


Status of Embryo Reconsidered in the Light of Medical Deve- 
lopment 


“Whether pregnancy is a relationship between two human 
beings, one dwelling within the other?” The answer is that a 
normal pregnancy when the child is wanted is a joyous affair. 
But in abortion an unwanted pregnancy is involved, unwanted 
for a variety of valid reasons. Endowed with limited medical 
knowledge, the explorers of contours of embryo’s status believ- 
ed that, so long as the foetus is organically a part of the mother 
and receives support and sustenance from the overall maternal 
physiological system, the embryo has no individual identity of 
thought and communication and no independent viable existence. 
Its removal for certain good reasons could not be treated as 
different from amputation. 


But, under the present day understanding of medicine, it © 
is clear that, at the moment of fertilization when the sperm and 
ovum unite a unique individual (Zygote) is created with its own 
unique genetic pattern. That individual is arguably from that 
point entitled to respect as you and me4° Within a week 
of fertilization, the zygote implants itself in the uterine wall — 
a significant event, because only after implantation can we dia- 


40. Margaret Brazier, “Embryo’s Rights: Abortion and Research”, in 
M.D.A. Freeman (ed.) Medicine, Ethics and the Law, Stevans and 
Sons, London, (1988), p. 13. 
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gnose prtegnancy.*! “Twinning” and occasionally recombination 
takes place during the first fourteen days after fertilization. This 
suggests that although fertilization creates a new genetic grid, 
conception occurs over an extended period of time. 


Early foetal development continues through the eighth week 


of pregnancy, after which all organs of the foetus exist in rudi- 
mentary form and we can detect readable but not understand- 
able brain activity. #2 Subsequent development consists of growth 
and maturation of structures formed during the embryonic period. 
Somewhere between 12th and 16th weeks “quickening” — foetal 
movement perceptible to the mother occurs. The. foetus is viable 
some where between the 20th and 28th weeks. Thus “from the 
union of germ cells, there is under normal development a living, 
definitely going concern. To interrupt a pregnancy at any stage 
is like cutting the link of a chain; the chain is broken no mat- 
ter where the link is cut”.* 


~ In addition to better information about the stages of foetal 


development, modern science has acquired knowledge that is use- 
ful to prevent, ameliorate, or cure some foetal disabilities.44 It 
suggests that some foetal interests deserve legal proteciion 


at 


all stages of development. We have developed new and bet- 


ter methods of caring for neonates (infants four weeks old or 
younger). It is possible for example, to detect and accurately 
diagnose in utero some disabilities and anomalies resulting from 
genetic conditions. We can determine the sex of the foetus, hear 
foetal heart beats, diagnose multiple foetuses and obtain an out- 
line of foetal structure. Greater number of prematures are sur- 
viving and they are surviving at earlier periods of development. 


. Patricia, A. King, “The Judicial Status of the Foetus: A Proposal 


for the Legal Protection of the Unborn”, (1977) Mich. L. Rev. 
1673. 


. Id., p. 1674. 
. §. Chandrashekhar, op. cit., p, 35. 
. Patricia, A. King. Loc. cit. 
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Indeed, recent research has gathered so much knowledge about 
the foetus: and its environment that we can view the foetus as 
a “second patient”.45 This is a relatively new concept for medi- 
cine. Until about 25 years ago the mother was regarded as the 
patient. The foetus was regarded as another maternal organ. The 
physician, therefore, always acted in the best interest of the 
mother, believing that doing so was in the best interest of the 
unborn. The review of medical data suggests a number of points 
in foetal development at which one might recognise a strong 
claim for significantly increasing the legal protection given to a 
developing human. This data warrants revised rules to keep 
pace with recent medical advances. 


The law has traditionally considered the acquisition of a 
capacity for independent existence to be the significant point in 
human development. Traditionally, birth was the point at which 
the capacity criterion was satisfied. Today viability precedes birth, 
and therefore birth is no longer the event most appropriately 
satisfying the capacity criterion‘ Viability is preferable to 
birth because, there is no relevant difference between a viable 
foetus and a new-born. The unborn are like children in their 
potentiality to become rational adults. Nither foetuses nor new- 
born infants are capable of making rational judgements; both can 
develop that capacity. Prof. Feinberg has remarked that a new- 
born infant “lacks the traits necessary for the possession of in- 
terests, but he has the capacity to acquire those traits, and his 
inherited potentialities are moving quickly towards actualiza- 
tion even as we watch him.47. An identical statement could be 
made of unborn also. The other differences between the foetus 
and newborn such as consciousness, ability to interact are also 


*| 


45, Ibid. 


46. Feinberg. “The Rights of Animals and Unborn Generations” quoted 
by Patricia, A. King. op. cit., p. 1669. 


47. Feinberg. “The Rights of Animals and Unborn Generations” quoted 
by Patricia A, King. op. cit., p. 1669. tee 
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not material because comatose adults do not forfeit their rights 
and law respects the interests of the diseased. Unconsciousness 
and incapacity to interact should be no greater barrier to legal 
protection of unborn. I assert only that the unborn foetus, the 
newborn child and the mature adult are all at different stages 
of development, and the fact that a foetus is not conscious or 
not socially responsive should not preclude all legal protection. 
Thus, explicit substitution of viability for birth as the point at 
which important legal protections vest would not establish a new 
principle. It would adhere to the traditional principle, invoking 
a more precise formulation of the standard in response to modern 
medical information and capabilities. The opinion of the Ameri- 
can Supreme Court in Roe v. Wade*® is correct in recognizing 
a State’s legitimate interest in protecting the pre-viable foetus. 
The Court in Doe was not justified in assuming that the mothers 
interest in her life or health predominates over the identical in- 
terests of unborn and viable foetus. The interests of -the mother 
and viable foetus should be weighed equally in solving conflict 
between them. We should strike a fair balance between their 
competing interests, on an issue-by-issue basis, considering the 
gestational age of the foetus, the severity of the possible harm 
to mother’s interests. When continued pregnancy threatens life 
or health of mother and the unborn child is viable, we should 
first consider separating them by a procedure designed to mini- 
mise the risks to both. In a situation of clear danger to the mot- 
her, it may prove the fairest reconciliation of their competing 
interests. Apart from all this, it appears that there are relatively 
few instances where continued pregnancy implies certain death 
for the mother. The threat to her life is relative and may depend 
upon whether she has the financial resources to permit her to 
be hospitalized, to hire domestic help, etc. 

There seems to be no justification for permitting termina- 
tion of pregnancy after viability by a method likely to kill the 


foetus. We do not permit infranticide. There seems to be no 


48. See Supra, n. 25. 
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logic in permitting the death of an entity that, like the newborn, 
is capable of living independently of its mother, on the ground 
that it has not been physically detached from the mother. 


But, viability poses a dilemma. It is not biologically fixed 
at some permanent time. It is a moment in development whose 
achievement is not readily apparent to lay persons, or even to 
physicians. This problem also affects the current discussion over 
shifting the traditional legal definition of death, which looks to 
heart beat cessation, to a definition that looks to brain activity. 
Just as ‘brain death’ is now generally accepted as marking the 
ending of life so ‘brain life’ should mark the beginning of the 
“personhood”. When the embryo begins to develop those parts 
of the brain which will eventually endow it with a sense of 
human identity, it acquires status as a person (at about ten 
weeks into pregnancy). To determine whether the status of 
“personhood” should be accorded to the embryo also requires 
examination of ethical debate on embryos as persons. 


Ethical Debate on Embryos 


The proposition that embryos are not persons in being for 
the purpose of the law but are recognised as enjoying a status 
deserving protection, requires justification. Embryos may not 
enjoy rights but duties are owed to them. Is this compormise 
rationally sustainable? Certain schools of thought are current. *? 


1. Embryos command moral respect as human reproductive 
products; 


2. At the moment of fertilization when the sperm and ovum 
unite a unique individual is created with its own genetic pat- 
tern. From that point onwards the individual is arguably en- 
titled to respect; and 


49. See. Margaret Brazier, op. cit., pp. 13-16. 


C.U.L.R. Chidananda Reddy 141 


3. Just as “brain death” is now generally accepted as marking 
the ending of life, so “brain life” marks the beginning of life. 


An individual woman who believes on religious or other 
grounds that human life as such, the human organism, com- 
mands respect necessarily must accept that an embryo within 
her enjoys a status equal to her own. But in a democratic soci- 
ety, no one has a right to compel another woman to regulate 
her life, and curtail her freedom on the basis of a belief that 
she does not share. The inherent problem for someone who holds 
such a view is this. Once one accepts the embryo as a human 
person, how can you in the next breath allow that that human 
may be destroyed. After all were there to be a substantial body 
of opinion that persons with red hair were not human but des- 
cended from the devil, that would not persuade us to say that 
it was therefore permissible for those genuinely holding those 
beliefs to kill all red haired. 5° 


The examples are distinguishable first, because of the in- 
ability to prove the humanity of the embryos, and secondly be- 
cause the context of abortion is unique. It is essential there- 
fore to examine the consequences of the disputed status of the 
embryos and to reach for further criteria unrelated to the status 
of embryos on which to find legislation regulating abortion. 


The proponents of the view that the embryo is human 
cannot force that view on women who reject it because of the 
disputed status of embryo. It does not follow that the disputed 
status of the embryo concurrently legitimates abortions by per- 
sons rejecting that view of humanity. The “not proven” status 
of the embryo gives rise rather to a strong presumption that 
it be not interfered with. Consider the following example: 5! 


50. Ibid. 
31. Ibid. 
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Explosives have been set the day before to detonate and 
destroy a crumbling factory and its chimneys. Those who will 
detonate the explosion are a mile away from the site. Ten 
minutes before the agreed time, an onlooker says that he saw 
a tramp climbing through all the defences and into the factory. 
None of the security men employed to guard the site at night 
saw him. The evidence for a human being within the factory 
is thin. Yet, it would be both illegal and unethical to go ahead 
with the plan to detonate the factory. 


Therefore, as the contention that the embryo is fully human 
does not command universal support, the disputed nature of the 
embryo cannot for Parliament conclude the debate. >? 


A Proposal for the Legal Protection of the Unborn 


A foetus is treated in certain cases in some what the same 
manner as a live child. In the context of dividing an inheritance, 
a foetus should be given the same constitutional protection as 
an infant. In the context of execution of death sentence, if the 
woman sentenced to death is found to be pregnant, a duty is 
imposed on the High Courts to order the execution to be post- 
poned or to commute the sentence to imprisonment for life if 
it thinks fit. °2 In torts, in relation to pre-natal injuries, there 
is no law in India; in Ireland, the Civil Liabilities Act 1961, 
Section 58 provides that the law relating to wrongs shall apply 
to an unborn child for his protection in like manner as if the 
child were born, provided subsequently the child is born alive. 
In England, the common law was uncertain, but now the Con- 


52. The British Government’s present proposals exclude any experiment- 
ation on foetus beyond 14 days and such research in fact conducted 
would constitute a criminal offence (See Margaret Brazier, op. cit., 
p. 16. 


53. S. 416, Criminal Procedure Code, 1973. 
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genital Disabilities (Civil Liability) Act, 1976, Section 1 pro- 
vides that person responsible for an occurance affecting the par- 
ent of a child, causing the child to be born disabled, will be 
liable to the child if he would have been liable in tort to the 
parent affected. There are various exceptions and qualifications. °* 
It is no answer to claim by the child that there could not have 
been such liability because the parent suffered no actionable in- 
jury, if there was a breach of legal duty which, if accompanied 
by injury, would have given rise to liability5° When an un- 
born’s interest is protected in these spheres of law, why the law 
should not protect the same person’s interest when it comes to 
the point of abortion? There seems to be no justification. 


Once it is accepted in the light of medical advancement 
that foetus has certain interest worthy of protection, the ques- 
tion whether a foetus is a “person” becomes irrelevant to the 
question whether it should have legal protection. The person- 
hood debate only obscures the decisive issues. The judicial status 
of developing humans has historically depended upon their capa- 
city for a separate and independent existence. It is not neces- 
sary to abandon that traditional understanding; we must only 
revise its application in the context of greater scientific know- 
ledge. The fact that foetuses are surviving even at earlier stages 
of development should not be forgotten. There are no serious 
legal problems in recognising legal protection of these foetuses. 
No doubt this standard presents some problems, but none that 
is sufficiently serious to challenge the thesis that all foetuses 
merit protection and that foetuses capable of surrviving merit 
all protection currently given to the new born. 


54. Salmond, The Law of Torts, 17th ed., R. F. V. Henston, Sweet and 
Maxwell, London (1977), p. 437. 


55. Winfield and Jolowicz, Tort, 12th ed., W. V. H. Rogers, Sweet and 
Maxwell, London (1984), p. 685. 
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In the context of modernization and change through which 
the society is presently passing, one may ask the question whe- 
ther M.T.P. Act, which makes abortion available on “demand” 
has any justification to remain in the statute book. Definitely the 
Act is not a product of social change; then is it ahead 
of time to be used as an instrument for inducing social change 
according to certain state policy? By way of answer one may 
remind oneself of the fact that few social legislation have in the 
past made any impact in Indian society. The great variety of 
imponderable factors which are constantly undergoing change 
in the process of social development, condition the course of 
law and its implementation so as to make it “effective” or “in- 
effective’. Thus the ‘primafacie” ineffective M.T.P. Act is obvi- 
ously in need of a second look. 


Victimology: An International 
Perspective 
,. 1. yaa 


Crime is basically a social phenomenon, It is essentially a 
problem of human behaviour and personality generated by a 
constant interaction between the individual on the one hand and 
the social IN sire y order and mores or ethos of the society 
on the other. ‘Crime and society co-exist and are dynamic con- 
cepts. Society in its quest to preserve social order and solidarity 
and to recognize certain social and individual values and rights, 
through its criminal law!, prescribes certain social norms, con- 
demns and ‘forbids’ certain human conduct and stipulates ‘sanc- 
tion’ to prevent the outlawed conduct. The kind of conduct to 
be ‘forbidden’, the kind of formal social ‘condemnation’ con- 
sidered appropriate to prevent such conduct and the kind of 
‘sanction’ considered as best calculated to prevent the officially 
outlawed conduct, obviously, depends upon the moral and social 
thinking of a community? The perception, nature and content 
of crime and societal reaction to its violation, therefore, vary 
with the changes in the social structure, social thinking, socio- 
politico-economic setting and legal ethos. 


State enforces criminal law through its enforcing machinery. 
It involves prosecution and determination of culpability and sub- 


* Reader in Law, Post-Graduate Department of Law, University of 
Poona, Pune - 411007 (India). 

1. For theories of origin of criminal law see, Sutherland and Cressey, 
Principles of Criminology (6th ed.), Ch. 1. 

2. See Friedmann, Law in a Changing Society (First Indian Reprint, 
1970), p. 143 et. seq. Also see, Sutherland and Cressey, op. cit., 
pp. 4-15; 253-309, 
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jection to the prescribed appropriate penal sanction of the per-- 
sons who have wilfully violated the criminal law and thereby 
exhibited not only disrespect and disregard to the prescribed 
societal norms emerged out of the social consciousness, but also 
a social and abnormal behaviour. 


Evolution of the Concept 


With the development of a more careful study of society, 
societal processes and the advancement of knowledge of human 
behaviour, contemporary criminologists and social scientists, who 
have scientifically analysed the causes of crime, strongly believe 
that criminality and criminal behaviour is a bye product of the 
prevailing socio-politico-economic milieu and can be explained 
as a blo-social phenomenon emerging, inter alia, from differen- 
tial association and conflict of interests. They accordingly equate 
criminals with ‘sick people’ requiring ‘treatment’ and plead for 
their ‘resocialisation’ and ‘reformation’ to make them ‘fit’ to re- 
assimilate in the ‘social mainstream’ from which they are 
deviated. 


The dominance and acceptance of the therapeutic and re- 
form oriented philisophy has not only influenced the penal ad- 
ministration in vogue but has also, led to introduction in the 
administration of penal justice of a number of innovative sche- 
mes and devices to ‘treat’ and ‘correct’ offenders for their suc- 
cessful reintegration in the society. State machinery and volun- 
tary organisations such as After-Care Association, Ex-convicts 
Rehabilitation Societies, Nav Jeevan Mandal and other identi- 
cal voluntary associations vigorously steer rehabilitation of the 
released prisoners. 


Almost every commission of the crime, depending upon the 
‘nature’ of ‘interest’? — individual, institutional or societal and 
State —- intended to be ‘protected’ by prohibiting commission 


3.. Criminal law attempts to protect certain social and individual in- 
terests and it, therefore, calls out repressive measures against any 
act that threatens realization of these interests. For details see 
generally, Gillin. Criminology and Penology (3rd ed.). 
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Or omission of the act in question, has a victim, who has suffer- 
ed a ‘loss’ or ‘injury’ by commission of the offence. Violation 
of criminal law, apart from the State, involves other two inter- 
related and interlinked parties namely, an offender and a vic- 
tim.4 A civilised State, with a view to maintain law and order 
in the society and to protect it from criminals and to deter 
the prospective offender, does not allow a victim to take law 
in his hands to punish the wrongdoer. State takes upon itself the 


‘responsibility to punish the offender according to law and legal 


norms. Accordingly, it initiates criminal processes and moots 
the state machinery to try the accused and punish him if his 
guilt is proved. 


Criminal process, in a contemporary civilised State, in its 
quest to ensure a ‘far’ and ‘just’ criminal trial, provides cer- 
tain safeguards to, and confers certain rights and privileges on, 
an accused before and during trial. Administration of penal jus- 
tice which is dominated by ‘humanitarian and therapeutic ap- 
proach’ not only makes every possible effort to ‘reform’ and 


“treat? convicts for better resocialisation and reassimilation, but 


also confers certain rights on them. But neither criminal law 
nor criminal process shows equal concern to reparation of vic- 
tims of offences — the second partner of the ‘penal couple’. 
It neglects, and treats him a ‘non-person’ in the administration of 
criminal justice. Criminal law, traditionally, assumes that the 
claims of the victims are sufficiently satisfied by conviction and 
sentence of the offender. This traditionally accepted assumption 
seems to be right, just and convincing in the light of the pri- 
mary functions of criminal law and his (victim’s) faith in the 
centralised system of criminal justice administered by the State. 
But this claim of criminal law seems to be ‘unjust’, ‘unfair’ and 
‘unequitable’ when society and State are resorting to every pos- 
sible measure for correction and rehabilitation of offender, and 
not displaying equal concern for victims. However, at one time 


4. An offender and a victim, has been referred to as a ‘penal couple’ 
by Mendelsohn. See, Menhelsohn, “The Victimology”, Eludes Inter- 
nationales, de Psycho-Sociologie Criminelle, July-Sept. 1956. cf. 12(3) 
Social Change 48 (1982), 
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in the evolution of criminal jurisprudence, the idea of repara- 
tion of the victim of the wrong occupied a major place in 
Europe. In the primitive, criminal law attributed motives even 
to lifeless objects, i.e. deodands, responsible for killings. The 
deodand used to be sold by the King and the purchase money, 
inter alia, used to be handed over to the relatives of the de- 
ceased. Similarly, homicides used to be expiated by payment 
of a pecuniary wergild, value set upon the man’s life, to the 
family of the slain man and wife, a fine to the King for breach 
of his peace. In non-homicidal cases bot, pecuniary betterment 
according to the elaborate tariff, had to be paid by the wrong- 
doer to the injured party. Gradually the emphasis began to 
shift from payment of compensation to the victim of crime to 
the payment of fine to the State and ultimately the system of 
pecuniary compensation to the victims was discontinued on the 
plea that individual offences against person and property too 
are offences against the whole society and in turn against the 
State. 5 


Nevertheless, the idea of payment of compensation to vic- 
tims of crime has received a momentum in recent times. It has 
been voiced that the traditional assumption that the claims of 
the victim are sufficiently satisfied if the offender is convicted 
and punished by the State, is not only less persuasive in the 
contemporary offender-oriented criminal jurisprudence, but is also 
‘unjust?’ and ‘unequitable’. The offender injures not only the 
State and its law and order, but primarily also the victim, thro- 
ugh him injures the abstract values of society. The administra- 
tion of criminal justice, they argue, not only requires mainten- 
ance of law and order in the society, treatment and rehabilita- 
tion of the offenders but also demands that the victims of crimes 
need some teparation/compensation for the ‘loss’ and *injury’ 
caused to them by the offender. And such a step would add 


5. For details, see, J. W. Cecil Turner (Ed.), Kenny’s Outlines of Cri- 
minal Law (Cambridge, Tripathi 1960), Ch. II. 

6. See, generally, Dean & Feeney, “Compensation to the Victims of 
Crime,” 10(3) Canadian Jr. of Correction 261 (1968); Schafer, 
Introduction to Criminology (Prentice-Hall, 1976), pp. 161-164; 
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‘sreater moral value’ to a penal system.7 In due course of time 
such an insistence for reparation/compensation to victims of 
crime tempted a number of countries to enact laws to introduce 
appropriate statutory provisions or schemes as an integral part 
of the criminal justice system, to give aid and compensation to 
victims of crime. 


Victimology: A Survey Abroad 


A number of foreign legal systems’ provide for payment 
by the State and/or offender of compensation to the victims of 
crimes through schemes, statutory or non-statutory, administer- 
ed by the State or an independent machinery. This is as a result 
of the realisation that more conviction and sentence passed cn 
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Compensation Scheme: Report of an Independent Working Party 
(London 1978); Shapland, et. al., The Victims in the Criminal Jus- 
tice System Final Report to the Home House (1981); Shapland, 
Compensation to Victims of Violent Crime, Final Report to the 
Home House, (1982); Doerner, ef. al., “The Imnact of Crime Com- 
pensation upon Victim Attitudes towards the Criminal Justice Sys- 
tem’, 5 Victimology 61 (1980); Horland, “Compensating the Vic- 
tims of Crime”, 14 Cr. L. Bulletin 216 (1978); Miers, D., “Com- 
pensation and Conceptions of Victims of Crime”, 8 Victimology 204 
(1983): Theorvaldson, ef. al., “On Recovering Compensation Funds 
from Offenders”, 5 Victimology 18 (1980); Shapland, J., “Victims, 
the Criminal Justice System and Compensation”, 24 Brit. J. Crimi- 
nology 131 (1984). 

7. Note, “Crime and Punishment — Reparation to the Victim”, (1959) 
227 Law Times 117. cf., Law Commission of India, Forty-second 
Report (Indian Penal Code) (1971), p. 50. 

8. See generally, Bureau of Police Research and Development, New 
Delhi and Research and Documentation Centre, Bombay, 4 Mono- 
graph on Compensation to Victims of Crime, (Mimeo, 1978, here- 
inafter Monograph); Rajan, op. cit., supra n. 6. | 
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the offender, though it exhausts the primary function of the cri- 
minal law, does not console the innocent victims of the offence, 
and is not total fulfilment of the ‘role of law’, ‘rule of law’, 
and administration of ‘just’ criminal justice. 


Law governing payment of compensation by State as well 
as by an offender in the United Kingdom is comprehensive. It, 
in 1964, on non-statutory basis, introduced the Criminal Injuries 
Compensation Scheme, administered by the Criminal Injuries 
Compensation Board (CICB),°9 to provide for payment of 
ex gratia compensation by the State on tort-based model to 
innocent victims of crimes of violence and to those hurt in their 
attempts to arrest the offenders and to prevent crimes. Now, 
the Criminal Justice Act, 1988 !° giving effect to the recommend- 
ations of the Inter-departmental Working Party!! places the 
CICB on statutory basis. Similarly, statutory law !? provides for 
payment of compensation by offenders to their victims. The pre- 
vailing law governing the compensation by offenders provides that 
the Court by or before which a person is convicted may make 
an order requiring him, depending upon his means to pay, com- 
pensation to victims of the crime for any personal injury, loss 
or damage caused by the commission of the offence for which 
he is convicted. If the Court declines to exercise its power to 
issue a compensation order, where it is empowered to do so, 
it is obligatory on the Court to record its reasons for not doing 
so. Further if the Court wishes to impose a fine as well as order 


9. For its history and working see, HMSO, Report of the Working 
Party on Compensation for Victims of Crimes of Violence, Supra n. 
6; HMSO, Criminal Injuries Compensation: A _ Statutory Scheme 
(1986); Pearson, Report of the Royal Commission on Personal Injury 
and Civil Liability, (1978) Cmnd. 8081; HMSO, Review of the Cri- 
minal Injuries Compensation Scheme: Report of an Interdepartmental 
Working Party (1978). 


10. Sections 108-117 and Schedule 6 and 7. 
11. HMSO, Criminal Injuries Compensation: A Statutory Scheme (1986). 


12. See, The Criminal Justice Act, 1972; The Powers of Criminal Courts 
Act,. 1973 (Ss. 35-38); the Criminal Justice Act, 1982 and the Cri- 
minal Justice Act, 1988 (Ss. 104-107). For comments on the 1988 
Act, see. David Miers, [1989] Crim. L.R. 32. | 
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of compensation, it has to give preference to the latter if it ap- 
pears to it that the offender has insufficient means to pay both. 

The Netherlands, in 1976, introduced a scheme based cn 
the british model to provide ‘just and fair compensation’ by the 
State from the Compensation Fund administered by an indepen- 
dent committee to the victims of serious crimes. If compensation 
is refused by the Committee or it awards compensation which 
is not ‘fair’, an appeal can be preferred to the Court of Appeal 
in’ the Hague.'3 


Norway, by the Royal Decree of 1976, also provides for 
payment of compensation from public funds administered by a 
three-member panel appointed by the King for personal injuries 
caused by punishable acts. Interestingly, compensation is also 
payable from the public funds for the injuries caused by an 
offence committed in a state of insanity or unconsciousness: !7a 


In the American hemisphere too, a number of States have 
enacted appropriate statutes on victim compensation.!4 A not- 
able feature of the compensation scheme operating in different 
American States, like that of Norway, is that the statutes, for 
the purpose of compensation, consider an act ‘offence’ even 
though the offender is legally incompetent to commit crime by 
reason of insanity, intoxication, infancy and the like. These pro- 
visions, it seems, are based on the premise that ‘loss or injury’ 
resulting from commission of an offence, rather than legal capa- 
city or incapacity of the offender, is relevant in compensating 
the victims of the crime. 


The New Zealand Criminal Injury Act of 1963, which has 
been used as a model by the Australian States such as Queens- 
land, South Australia, Western Australia in enacting compensa- 
tion legislations, limits payment of compensation from the State 
funds to the victims of serious offences only such as homicide, 
assault, rape, abduction and kidnapping. The New Zealand sta- 
tute also does not disqualify a victim for compensation even if 


a 


3. For details see, Rajan, op. cit., supra n. 6, pp. 17-51. 
13a. See ibid. 


14. For list of the States and other details see, ibid. at pp. 52-69. 
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an offender is free from criminal liability owing to insanity, 
infancy, intoxication or otherwise. The corresponding statute of 
1972 of Victoria, on the other hand, does not limit compensa- 
tion to the victims of specific crimes. But-it enables payment 
of compensation to the victims of the offences punishable by 
imprisonment only. It does not provide for compensation to the 
victims of the offences punishable by fine only. However, it has 
gone a step ahead by creating a legal right for compensation in 
favour of its citizens and by disallowing ex gratia payment or 
discritionary grant of compensation.'5 


The French Code of Criminal Procedure allows a victim 
to combine his claim for compensation — actione civilie — 
in criminal proceedings and it is heard along with the criminal 
case against the accused. It allows the injured person(s), as a 
matter of right, to join in the criminal proceedings as a third 
party. It also provides for complete restoration of material loss 
caused by the offender. In fact, one of the guiding principles 
of the actione civile is that, as far as possible, the injured party 
should be put back into the position which he occupied before 
the offence had taken place.'® 


The Russian Criminal Code discloses a very important and 
positive approach to the idea of payment of compensation of 
victims of offences. It, as one of the punishments, allows the 
Court ‘to impose a duty’ on the accused to ‘mend for the harm 
caused’. Execution of this duty consists in (i) direct elimina- 
tion, by one’s own resources, of the harm caused, or, (ii) com- 
pensation, with one’s own means, for material loss, or, (ill) a 
public apology before the victim or before members of the col- 
lective in a form prescribed by the Court. Punishment in the 
first form may be assigned when the court considers that the 
offender is capable of making amends in the indicated manner. 
Punishment in the second form may be assigned if the loss 
caused does not exceed one hundred rubles. Punishment in the 


15. For details see Rajan, op. cit., supra n. 6; pp. 70-72; also see, Mono- 
graph, App. I. | 
16. Law Commission Report, supra n. 7, p. 51. 
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third form may be assigned if there has been an infringement 
of personal integrity or dignity or a violation of the rules of 
socialist communal life not causing material loss.!’ 


Laws of some of the American States such as Tasmania, 
like Russia, have embodied a provision for restitution requiring 
the offender ‘to amend’ his victim by paying a sum of money 
or ‘by service’ with a view to make the offender more responsible 
to the victims and to the crime. 


Various schemes of compensation to victims of crime have 
also been introduced in Belgium, Canada, Denmark, Hong Kong, 
Italy, Japan, Phillipines, Polland, Singapore, Sweden, Turkey, 
Thailand, Yugoslavia and others.!8 


The preceding overview of overseas compensation schemes 
and legal provisions, reveals the following patterns of compen- 
sating the victims of crime: 


(A) Compensation from State: 


i) through an elaborate and well outlined compensation 
scheme administered by independent commissions/ 
panels/boards; 


il) it takes upon itself the responsibility in defined classes 
of cases (e.g. victims of violence); 


ill) ex-gratia payment. 
(B) Compensation from an offender by: 


i) a compensation order by a Criminal Court as a part 
of sentence; 


ii) allocation of a specified sum to the victim from the 
fine imposed and recovered from the offender; 


17. Article 21, RSFSR Criminal Code, 1960, cf. ibid., p. 52. 
18. For details, see Monograph, supra n. 8, App. II & III and pp. 34-41; 
Rajan, op. cit., supra n. 6, p. 79. 
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iii) payment of a sum of amount as a compensation, in 
addition to the punishment for the offence (with or 
without imprisonment and/or imposition of fine); 


iv) restitution or imposition of a duty to amend the harm 
caused by repairing the damages done by the offence; 


v) participating the victim as a third party in criminal 
proceedings against the offender to claim compensa- 
tion. 


Compensation by a State has been justified on many gro- 
unds, such as humanitarian and social welfare ideas that the 
State should compensate those who suffer hardship occasioned 
by criminal violence. '9 Government/State has failed in its 
responsibility to prevent the crime against the victim and thereby 
failed to ‘protect’ its ‘subjects’, who are forbidden to take the 
law into their hands, therefore, it has moral, social,2° and 
legal, 4 obligation to reimburse/compensate the victim. Similar- 
ly, notions of ‘equitable justice’, ‘grace of the government’ and 
to liberate the feeling of ‘injustice’ and ‘outrage’ among the 


19. See, Miers, Op. cit., supra n. 6; Burns, op. cit., supra n. 6, and 
Thorvaldson et. al., supra n. 6. 

20. The argument can be summarized as: 
— if the State lays down the rules of behaviour, it should not only 
punish violenions thereof but also look after persons who suffer by 
the violation of such rules; 
— if the state prohibits all private revenges, it should go to the 
rescue of the victim of a crime the perpetration of which it failed 
to prevent; 
— if the state introduces new reformative measures, it should also 
shoulder the responsibility if they prove ineffective; 
— if the state reduces on offender’s means by fixing him or sending 
him to prison where his earnings are minimal, it should make good 
the resultant decreases in the victims’ compensation in offences which 
are not punishable by restitution. 
See Rajan, op. cit., supra n. 6, pp. 13-14; Also see, Burns, op. cit., 
supra n. 6. 

21. Juridically the States’ liability may be found in contract (breach 
of implied duty to protect citizens), in tort (breach of duty to take 
reasonable care to protect citizens). 
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population by payment of compensation and showing ‘social 
solidarity, have also been advanced to justify compensation from 
a State.?? 


Compensation, in one of the above-mentioned forms, from 
an offender in criminal proceedings, as an alternative to civil 
proceedings, provides an easy and quick means to give redress 
to the victims of crimes and saves victim from vexatious and 
expensive civil proceedings. Adequacy of the form opted obvi- 
ously depends upon the governing legal system, the offender’s 
means to pay and efficacy of the machinery employed for re- 
covery of the amount of compensation and its payment to the 
offender. 


Victimology in India — Legal Framework? 


Criminal process in India, like any other civilised State, 
in its quest to ensure a ‘fair’ and ‘just’ trial, accords a set of 
safeguards to, and confers a set of rights —- constitutional and 
statutory — on, the accused.24 Administration of penal justice 


22s Thorvaldson ef. al., supra n. 6; HMSO, Review of the Criminal 
Injuries Compensation Scheme: Report of an Independent Working 
Party (1978), supra n. 6. 
23. For a detailed comment see, K. I. Vibhute, Compensating Victims 
of Crime in India: An Appraisal 31 J.I.L.I. (1989) (Forthcoming). 
24. The Constitution of India, the Code of Criminal Procedure 1973 
and the Indian Evidence Act 1872 confer certain rights and privile- 
ges on an accused and provide for certain safeguards such as: pro- 
tection against arrest and detention (Ss. 56, 57, 167, Cr. P.C.; Art. 
22(2), Constitution); right to know grounds of arrest (Ss. 50, 173 
Cr. P.C.; Art. 22(1), Constitution); right to consult and to be de- 
fended by a lawyer of one’s own choice (Ss. 303, 304, Cr. P.C. and 
Art. 22(1), Constitution); presumption of innocence throughout the 
trial (Ss. 102, 105, Indian Evidence Act); right against ex-post facto 
laws i.e. nullum crimen sine lege and nullum poena sine lege (Att. 
20(1), Constitution; right to public trials (Sec. 327, Cr. P.C.) 
right to trial in his presence (Sec. 273, Cr. P.C.); right to cross- 
examine prosecuting witness (Sec. 137, 138, 143, 145 Ind. Evi. Act); 
protection against self-incrimination (Ss. 313, 315(1) Cr. P.C.); Art. 
30(3). Constitution); right to bail (Ss. 389, 436, 437, 438 Cr. P.C.); 
(f. n. contd.) 
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is not only dominated by the idea of effective reformation and 
better resocialisation of offenders25 but also confers certain rights 
on them .?¢ But there is no statute or statutory scheme in India 
dealing with reparation of victims of crime. The law relating 
to payment of compensation is basically contained in Section 
357 of the Code of Criminal Procedure, 1973 and Section 5 of 
the Probation of Offenders Act, 1958 (POA). 


Section 357, Criminal Procedure Code, inter alia, empowers 
a Criminal Court to award compensation out of the fine impos- 
ed as a sentence on a convict as well as a specified amount as 
a compensation when fine does not form a part of the sentence 
imposed on him. Relevant part of Section 357, Cr. P.C. runs 
as under: 


(1) “When a Court imposes a sentence or fine or a sent- 
ence (including a sentence of death) of which fine 
forms a part, the Court, may, when passing judge- 
ment, order the whole or any part of the fine recover- 
ed to be applied — 


right against double-jeopardy i.e. autrefois acquit and autrefois con- 
vict (Ss. 219, 221, 300, Cr. P.C., Art. 20(2), Constitution); right to 
legal aid (Sec. 304, Cr. P.C., Art. 39, Constitution) protection of 
life and personal liberty (Art. 21, Constitution) which includes right 
to speedy trial as a fundamental right; See, generally, A. N. Cha- 
turvedi, Rights of Accused under Indian Constitution, (Deep, New 
Delhi, 1984). 

25. See generally Vidya Bhusan, Prison Administration in India, (S. 
Chand, Delhi, 1970); Datir, Prison as a Social System (Popular, 
1978); K. Chandha, The Indian Jail: A Contemporary Document 
(Vikas, 1983); D. Chandra, Open Air Prisons (Vohra, Allahabad, 
1984); K. I. Vibhute Open Prison at Pathan — ~ oe Study, 
[1984] C.U.L.R. 367. 

26. See Sunil Batra v. Delhi Administration (1) & (i) A.LR. 1978 
S.C. 1675; A.I.R. 1980 S.C. 1579; Rakesh Kaushik v. Superinten- 
dent, A.I.R. 1981 S.C. 1767; Kishore Singh v. Rajasthan, A.I.R. 
1981 S.C. 625; Prem Shankar v. Delhi Administration (1980) Cr. 
LJ. 930 (SC); Vena Sethi v. Bihar, A.I.R. 1983 S.C. 339. In re 
Prison Reforms Enhancement of Wages of Prisoners, A.1.R. 1983 
Ker. 261, Madhukar Bhagwan Jambhale v. Maharashtra, 1987 MLJ 
68, Francis Coralie Mullin y. Admn. Union Territory of Delhi, A.1.R. 
1981 S.C. 746. 
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(b) 


(c) 


(d) 
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(a) in defraying the expenses properly incurred in the 


prosecution; 


in the payment to any person of compensation 
for any loss or injury caused by the offence, when 
compensation is, in the opinion of the Court, 
recoverable by such person in a Civil Court; 


when any person is convicted of any offence for 
having caused death of another person or of hav- 
ing abetted the commission of such an offence, 
in paying compensation to the persons who are, 
under the Fatal Accidents Act, 1855 (13 of 
1855), entitled to recover damages from the per- 
son sentenced for the loss resulting to them from 
such death; 


when any person is convicted of any offence which 
includes theft, criminal misappropriation, criminal 
breach of trust, or cheating or of having dis- 
honestly received or retained, or of having volun- 
tarily assisted in disposing of, stolen property 
knowing or having reason to believe the same 
to be stolen, in compensating any bona fide pur- 
chaser of such property for the loss of the same 
if such property is restored to the possession of 
the person entitled thereto. 


(2) ee 


(3) 


When a Court imposes a sentence, of which fine does 
not form a part, the Court may, when passing judg- 
ment, order the accused person to pay, by way of 
compensation, such amount as may be specified in the 
order to the person who has suffered any loss or in- 
jury by reason of the act for which the accused per- 
son has been so sentenced”. 


The above mentioned clauses of Section 357, Cr. P.C. en- 
able a Court to order payment of compensation for any ‘loss’ 
or ‘injury’ caused by an offence in the cases where ‘fine’ does 
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or does not form part of the sentence imposed. But clause (1), 
which expressly provides for defraying pecuniary losses incurred 
by a person in prosecution;27 bonafide purchaser of stolen 
goods; and compensating ‘any loss’ (pecuniary or otherwise) 
Or ‘injury,28 caused by ‘any offence’29 and ‘death’ allows pay- 
ment of compensation only out of the ‘fine’ imposed on, and 
recovered from, the offender, while clause (3), which allows 
payment of a ‘specified amount by way of compensation’ to the 
person who has suffered any loss or injury by reason of the 
act for which the accused person has been so sentenced; does 
not link payment of compensation either with the imposition of 
‘fine’ as a part of the sentence or its recovery. 


Section 5 of the Probation of Offenders Act (herein after 
referred to as P.O.A.), which enables a trial Court, in its dis- 
cretion, to pass an order for payment of ‘reasonable compensa- 
tion’ for loss or injury caused to the victim of crime by the 
offender, who is released after warning (under Section3) or on 
probation (under Section 4), runs as under: 


“Power of court to require released offenders to pay com- 
pensation and costs — (1) The Court directing the release 
of an offender under Section 3 or 4 may, if it thinks fit, 


27. Sec. 369, Cr. P.C., also empowers a Court, in its discretion, to 
order a convict in addition to the penalty imposed upon him, to 
pay reasonable costs, in whole or in part, incurred by the com- 
plainant in prosecution of a non-cognizable offence 
Sec. 358 Cr. P.C. also empowers a Magistrate, in his discretion to 
award a compensation, not exceeding Rs. 100/- to an accused from 
a complainant for loss of time and expenses incurred by the accused 
who was groundlessly arrested at the instance of the complainant. 


28. The words ‘any loss’ means a loss that can be compensated in 
money including some substantial detriment from a worldly point of 
view -and loss of support and even loss of mere gratuitous liberty 
while the word ‘injury’ has been given a verywide meaning and 
connotation in the I.P.C. It is not limited only to physical injury 
or pecuniary damage but also extends to injury to mind or reputa- 
tion. (See, Sec. 44, I.P.C.). 

29. ‘Offence’ by virtue of Sec. 40, I.P.C., means an act or omission 
made punishable under I.P.C., under ‘local’ or ‘special’ law. 


C.U.L.R. K. I. Vibhute 159 


make at the same time a further order directing him to 
pay — | 


(a) such compensation as the court thinks reasonable for 
loss or injury caused to any person by the commission 
of the offence; and 

(b) such costs of the proceedings as the court thinks rea- 
sonable’. 39 


The order for the payment of compensation under the 
POA, like the one under the Cr. P.C., is left to the discretion 
of a Court. But payment of compensation under Cr. P.C. is 
possible only when the act is both crime as well as tort, while 
such a requirement lacks under POA. Compensation and/or 
cost order under Section 5, POA, like under Section 357(3), 
Cr. P.C., only requres some nexus with the ‘loss or injury’ 
caused. 


It is also worth noting that the statutory scheme consti- 
tuted by Section 357, Cr. P.C. and 5, POA, for compensating 
victims of crime for ‘any loss or injury’ caused by the com- 
mission of the offence and defraying ‘costs’ of the proceedings, 
basically leaves it entirely to the discretion of the courts to com- 
pensate victims of crime. Unlike its counterpart in the West, 
it neither creates a statutory right?! in favour of the persons 
who have suffered ‘loss’ or sustained ‘injury’ by act of the offen- 
der nor mandates the courts to record reasons for not resort- 
ing to these provisions to compensate the victim.3? Further, the law 
governing payment of compensation and defraying costs of the 
proceedings does not provide for a comprehensive and effective 
machinery to recover the ordered ‘compensation’ from the fine 
imposed (under Section 357(1), Cr. P.C.) or by way of a 
‘specified amount’ not constituting part of the sentence (under 


30. Emphasis added. 

31. For example, see Article 21 of the Russian Criminal Code of 1960; 
Criminal Injury Act of Victoria of 1972. For details see Rajan, 
op. cit., supra 0. 6, pp. 70-72 and Monograph, App. IU. 

32. For example, see Sections 104-107 of the Criminal Justice Act, 
“1988 (U.K.). 
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Section 357(3), Cr. P.C.), or ‘reasonable compensation’ (un- 
der Section 5, POA) and/or costs of proceedings (under both 
the provisions) from a reluctant offender and to pay it to the 
victim. Howeer, Chapter XXXII of the Code of Criminal Pro- 
cedure of 1973 captioned ‘Execution, Suspension, Remission 
and Commutation of Sentences’ contains a couple of provisions 
dealing with recovery of ‘fine’ and ‘money (other than fine) 
payable by virtue of any order made under the Code’. 


Section 421, Cr. P.C. dealing with the recovery of fine, 
inter alia, says: 


‘“(1) When an offender has been sentenced to pay a fine, 
the Court passing the sentence may take action for 
the recovery of fine in either or both of the follow- 
ing ways, that is to say, it may — 


(a) issue a warrant for the levy of the amount by 
attachment and sale of any movable property 
belonging to the offender; 


(b) issue a warrant to the Collector of the district, 
authorising him ‘te realise the amount as arrears 
of land revenue from the movable or immov- 
able property, or both, of the defaulter: 


Provided that, if the sentence directs that in 
default of payment of the fine, the offender shall be 
imprisoned, and if such offender has undergone the 
whole of such imprisonment in default, no court shall 
issue such warrant unless, for special reasons to be 
recorded in writing, it considers necessary so to do, or 
unless it has made an order for the payment of ex- 
penses or compensation out of the fine under Sec- 
tion 357° 33 


A plain reading of the section reveals that the criminal 
court, passing sentence of fine, may recover fine either by at- 


33. Italics supplied. 
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taching and selling movable property of the offender or as ar- 
rears of land revenue from the movable and/or immovable pro- 
perty of the offender and thereby make payment of the order- 
ed ‘compensation’ to the victim. However, the proviso of the 
section debars it from doing so if the offender has fully under- 
gone the imprisonment ordered in default of payment of the 
fine unless there are special reasons, to be recorded in writing, 
to do so, or, compensation and/or expenses was awarded out 
of the fine under Section 357, Cr. P.C. 


Section 431, Cr, P.C., which deals with the recovery of 
money other than fine payable by an order made under Cr. P.C., 
makes provisions of Section 431, Cr. P.C. applicable to recovery 
of a ‘specified amount’ payable under Section 357(3), Cr. P.C., 
when it says: 


“Any money (other than a fine) payable by virtue of any 
order made under this Code, and the method of recovery 

. of which is not otherwise expressly provided for, shall be 
recoverable as if it were a fine’. 


It should be noted that by virtue of Section 5(2), POA, 
which makes it clear that ‘reasonable compensation’ for loss or 
injury caused or ‘costs’ of the proceedings ordered under Sec- 
tion 5(1), POA, may be recovered as ‘fine’ in accordance with 
the relevant provisions of the Cr. P.C., the provisions of Sec- 
tions 421 and 431, Cr. P.C., are made applicable for recovery 
of such amount. Section 5(2), POA, says: 


“The amount ordered to be paid under sub-section (1) may 
be recovered as a fine in accordance with the provisions of 
Sections 386 (new Section 421), and 387 (new Section 
422).” | 
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Conclusion 


An overview of the legal framework governing payment of 
compensation in India and abroad unmistakably reveals that law 
in India, unlike overseas countries, is not only fragmentary and 
inadequate to compensate victims of crime but also leaves it 
to the sole discretion of the courts to pass compensatory orders. 
It also vests in them a discretionary power to initiate legal ma- 
chinery to recover it any to pay it to the victims. It neither man- 
dates the courts in India to assign reasons for not passing com- 
pensatory orders in suitable cases nor creates a statutory right 
in favour of the victims to be compensated either by the offen- 
der or the state. Further, the courts have seldomly resorted to 
these enabling legal provisions to compensate the victims of 
crime. 34 Absence of legal compulsion on the part of courts to 
compensate victims in all suitable cases; absence of a legal right 
either to be compensated in favour of the victims or to initiate 
legal machinery to receive the awarded compensation and/or 
costs, obviously do lip-service to the cause of victims and do 
negate the very idea of compensating victims of crimes. The 
Indian law, as outlined in the preceeding pages, against the 
background of the recent developments, re-orientation of the 
idea of victimology and current trends in law, endeavouring re- 
paration of the victims in a real sense, seems inadequate, un- 
equitable and unjust. 


The contemporary aldministration of criminal and penal 
justice in India, which ensures protection of rights of the acc- 
used — constitutional and statutory — and which is dominat- 
ed by the idea of reformation and rehabilitation of offenders, is 
not only unjust and unequitable from the point of view of the 


34, See, K. I. Vibhute, supra n. 23. 
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victims of crimes and their competitive claims of reparation but 
is also negation of Rule of Law. There cannot be two opinions 
on the need and continuation of the offender-reform-oriented 
philosophy and theraupatic correctional approach in the penal 
administration in vogue but equal attention should be paid to 
the victims of crimes and their equitable claim of reparation. 
It is needless to emphasize that it is prime need of the hour 
to give due consideration to effective and equitable reparation 
of victims of crime with a view to do justice to them and to 
make the contemporary administration of criminal justice ‘just’ 
and ‘equitable’. It goes without saying that it is a high time to 
review the present law governing payment of compensation to 
victim of crime in India in the background of the relevant sta- 
tutory law and schemes satisfactorily operating in other coun- 
tries and to evolve an effective system for reparation of the 
victim of crimes. It naturally needs a systematic examination and 
evaluation of the overseas schemes and laws governing payment 
of compensation. But to start with, it should be made obligatory 
on courts in India to invoke the above mentioned enabling pro- 
visions to compensate victims and to assign reasons for not doing 
so. A ‘compensation fund’ be created either by the state or by 
pooling all fines imposed as a sentence or by both and it be 
used to compensate victims of crime. Otherwise, we would be 
proving ourselves worst than our uncivilised ancestors and be 
guilty of unjustified perpetuation of anti-thesis of victimology and 
negation of Rule of Law. It is difficult to resist reminding Barnes 
and Teeters who have said in 1966 that: 


“Our barbarian ancestors were wiser and more just than 
we are today, for they adopted the theory of restitution to 
the injured, whereas we have abandoned this practice to 
the detriment of all concerned. Even where fines are im- 
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posed today, the state retains the proceeds and the victim 
gets no compensation” 35 


How long and on what justification — legal or moral — 
can we afford to neglect victims of crime and their reparation, 
and to, continue negation of Rule of Law and a ‘just’ system of 
Criminal justice? 


35. Barnes and Teeters, New Horizons in Criminology (Priceton Hall, 
New Delhi, 1966), p. 288. 


f 


Supreme Court on Humanizing 
Juvenile Justice 
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\ 


Juvenile offenders deserve and often receive a different 
type of treatment from the criminal law systems of most of the 
societies as compared to adult offenders. This has been reflect- 
ed in the difference in the concept of responsibility for the pro- 
hibited acts in case of young and immature violators of law, the 
obvious reason being that persons of very young age do not 
possess sufficient maturity to understand the nature and con- 
sequences of their acts and it would be unjust to deal with them 
in the same manner as those who do not have similar disabili- 
ties, ! Still children in India, as in other countries, were process- 
ed through adult courts, and jails were used for their confine- 
ment before a different legislative dispensation was evolved. 


Evolution of a Humanistic Jurisprudence 


Traces of differential treatment of juvenile offenders, in the 
institutional field are traced back to 1704 when a centre “for 
the correction and instruction of profligate youth, realising that 
they who when idle were injurious, may when taught, become 
useful to the state”, was set up at the Hospital of Saint Michael 
in Rome.? 


The concept of treating the child the way adult was treat- 
ed under the criminal law underwent change with the advent 


* Reader, Faculty of Law, University of Jammu, Jammu. 

1. Siddique Ahmed, Criminology: Problems and Perspectives, (1983), 
p..172. 

2. Quoted by J. P. S. Sirohi in Criminology and Criminal Administra- 
tion (1983), p. 258. 
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of new disciplines of psychology, Psychiatry, Criminology, Socio- 
logy and others.3 


In the United Kingdom a beginning in the institutional 
treatment was made when a school for the children of adult 
criminals was established in London in 1788. John Pound, how- 
ever, is the pioneer in the field as he started a ragged school 
for the neglected children — the forerunner of the modern in- 
dustrial school — in Bristol in 1818. The second half of the 
nineteenth century saw the establishment of a network of indus- 
trial schools and reformatories for neglected children and young 
offenders all over Britain.‘ 


In the United States, the first institution for the care of 
children was the House of Refuge established in New York city 
in 1825, which was a private institution for the prevention of 
pauperism. Similar other institutions were set up in other cities.° 
The first juvenile court was established in 1899 at Chicago, 
which began to act as the guardian of juvenile delinquents. The 
other states also followed the example and set up juvenile courts 
and enacted Children Acts. 


Before the British rule, both the Hindu and Muslim custo- 
mary laws were in operation in India. Both these laws had no 
specific reference to the juvenile delinquents. With the advent 
of British rule in India, English laws with certain modifications 
were applied in the presidency towns of Bombay, Calcutta and 
Madras. The English idea of separate treatment for juvenile 
delinquents as distinct from adult criminals, was passed on to 
India in the last quarter of the nineteenth century and all sub- 
sequent Indian Children Acts in twentieth century derived their 
framework from English juvenile legislation.6 The earliest spe- 
cial law was the Apprentices Act 1850 providing for binding 


3. Beccaria (Italy 1735-1795), Bentham (England, 1748-1782), Lom- 
brosso (1836-1909), Emrico Ferri (1856-1928), Garofalo (13852- 
1934), Bonger (1876-1940). 

Supra n. 2. 

5. Ibid. 

6. Attar, A. D., Juvenile Delinquency: A Comparative Study, (1964), 


pp. 4-9. 
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over as apprentice, children between the age of 10 to 18 years 
instead of sending them to prison for minor offences. So, the 
Act was an attempt to keep the petty child offender out of pri- 
son to prevent his contamination with the adult offenders. In 
1876 the Reformatory School Act? was passed, which was a 
landmark in the treatment of delinquency in India. Under the 
Act the State governments were authorised to establish and main- 
tain reformatory schools, and the courts were empowered to 
send delinquent boys below 15 years of age to such schools. 
The Act continued as the primary law in those areas where no 
Children Act or any other special laws dealing with juvenile 
offenders were enacted. This Act though provided a distinct 
machinery for dealing with young offenders, but the real impetus 
for a separate comprehensive legislation to deal with children 
was provided by reports of the Indian Jail Committee 1919-20. 
The creation of children’s court for the hearing of all cases 
against children and young persons was recommended by the 
Committee. ® 


Recognising that the child who showed any deviant behavi- 
our should be dealt in a different manner, Madras was the first 
State to pass the Children Act in 1920. This was followed by 
Bengal and Bombay in the years 1922 and 1924 respectively. 
Five more provinces had Children Acts by the time the country 
got independence and many more States have enacted legisla- 
tion during the years after independence. All the States except 
Nagaland have enacted their Children Acts.2 The Government 
of India enacted the Children Act in 1960, which is applicable 
to the Union Territories with a view to provide uniform pattern 
of administration of justice and to ensure that no child under 
any circumstances is lodged in jail or police lock up. The State 
Children Acts as well as the Act of 1960, have been replaced 
by the Juvenile Justice Act, 1986. This Act provides for the 


7. Before the Reformatory School Act 1876 (amended in 1897) various 
other provisions recognising the special status of juveniles had been 
made. See Sections 82 and 83 of the Indian Penal Code, 1860; Sec- 
tions 29-B, 309, 399 and 592 of the Criminal Procedure Code, 1898. 

8. For details, see Report of the Indian Jail Committee 1919-20. 

9. Statistical Suvey, Social Defence (October, 1985), Vol. XXI, No. &2. 


168 Cochin University Law Review [1990] 


care, protection, treatment, development and rehabilitation of 
neglected or delinquent juveniles and for the adjudication of 
certain matters relating to delinquent juveniles. The new law 
envisages a comprehensive approach towards justice for children 
in situations of abuse, exploitation and maladjustment. From 
2nd Oct. 1987, the Act has come into force throughout the 
country except the State of Jammu and Kashmir. 


These legislative changes represent a major shift in the 
penal philosophy followed for a long time. In sharp contrast to 
criminal courts, juvenile court started functioning in an atmos- 
phere of informality to enquire not only into the present be- 
haviour of juveniles but also their antecedants, attitudinal and 
behavioural backgrounds and circumstances. 


Judicial Contribution 


The Constitution makers being fully conscious of the de- 
ficiencies of the tender age provided many concessions to the 
children under the various provisions of the Constitution. The 
Supreme Court and High Courts felt the undercurrents of 
humanism aimed at rehabilitation and interpreted the constitu- 
tional provisions and other juvenile legislations in their true 
spirit and content. Although all the states were intended to have 
separate legislations and the Children Act of 1960 was to serve 
as a model legislation for the states, yet the states were slow to 
legislate on the subject. 


In Hiralal Mallic vy. State of Bihar'® the Supreme Court 
expressed its anguish regarding the lack of Children Acts in the 
State of Bihar. Krishna Iyer, J. made the following observations: 


Why did the finer consciousness of juvenile justice not dawn 
on the Bihar legislators and Government? Why did the 
State not pass a Children Act through its elected mem- 
bers? And one blushes to think that a belated Children 
Act, passed in 1970 during President’s rule, was allowed 
to lapse — with all our boasts and all our hopes, our 


10. A.I.R. 1977 §.C. 2240. 
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nation can never really be decriminalised until the crime 
of punishment of young deviants is purged legislatively, 
administratively and judicatively. | 


The Supreme Court again expressed its anguish regarding 
the lack of Children Act. Krishna Iyer, J. made the following 
observations in the case of Ram Prasad Sahu and others v. 
State of Bihar.'} 


Had there been a Children Act in the state of Bihar like 
in most other States of the country, a compassionate trial pro- 
cess would have been statutorily mandatory and children could 
not be marched into regular criminal courts for trial and con- 
viction nor incarcerated with adult criminals with obvious de- 
basement and subtle torture such as homosexual attacks. Reha- 
bilitation of young offenders is basic to juvenile justice which 
in turn is a component of social justice. 


Illustrative of non-performance in a State which has a good 
law, V. R. Krishna Iyer, J. in the case of Satto v. State of U.P. ‘2 
observed as under: 


The Uttar Pradesh Children Act appears to have been vir- 
tually given a go by in the courts below, a phenomenon 
which frequently happens because practising lawyers and 
judicial officers have not yet given the deeper reflection 
that welfare oriented rehabilitative legislations of the men- 
tally and morally retarded in the criminal justice field 
deserve. 


1 AAR. 1980 S.C. 83. 
Hz: (1979) ‘Cri. LJ. 947. 


In this case three boys between the ages of ten and fourteen with 
simmering sex urges came by an eleven year old girl tending cat- 
tle in a village and this by happenstance, was near a neglected brick- 
kiln which temptingly offered protective privacy for casual assault. 
This lascivious opportunity excited the three juveniles, who for- 
cibly went through the adolescent exercise of rape. The courts be- 
low have held the three petitioners guilty of an offence under Sec- 
tion 376, I.P.C. 
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The Supreme Court!3 again impressed upon the States 
which had Children Acts to bring the Acts into force. It is to 
give effect to the fulfilment of a constitutional obligation laid 
down under Article 39(f) of the Constitution which is a bene- 
ficial statute. There is hardly any justification for not enforcing 
the Statute. 


It is highly disgusting to find that lower courts in India 
do not realise their statutory duty under the Children Act and 
go on making the mistake of law by not dealing with the de- 
linquent child under the Children Act. The humane procedure 
and treatment spelled out in the child welfare legislations, there- 
fore, slumber on the statute. 


Justice Bhagwati and Justice Pathak being touched by the 
repeated march of the juvenile delinquents to the jails in the 
State of Utter Pradesh,!* gave a judicial warning to the officials 
incharge of the juvenile justice in the following words: 


The Magistrates in the State of Uttar Pradesh and what we 
say here must apply mutatis mutandis the Magistrates in 
the other parts of the country where the Children Acts are 
in force, they must be extremely careful to see that no per- 
son apparently under the age of 16 years is sent to jail 
but he must be detained in a children’s home or other place 
of safety. No words we can use would be strong enough 
to convey our feelings in this respect.!> 


The Supreme Court continued with its efforts to free child- 
ren all over India from the clutches of jails, reminded State go- 
vernments to set up necessary remand and observation homes 


13. Sheela Barse and another v. Union of India A.I.R. 1986 S.C. 1776. 

14. Munna and others v. State of Uttar Pradesh, (1982) 1 S.C.C. 546. 
In this case three writ petitions came before the Supreme Court 
to seek relief in respect of certain juvenile under trial prisoners in 
the Kanpur Central Jail. They alleged that though there was a 
Children’s Home in Kanpur, these juvenile undertrial prisoners were 
lodged in the Kanpur Central Jail and they were being sexually 
exploited by the adult prisoners. 

15. Ibid at p. 551. 
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where children accused of an offence can be lodged pending in- 
vestigation and trial.!® 


Realizing the importance of proper handling and caution 
of children, the Supreme Court obligated upon every generation 
to bring up children in a proper way. If a child goes wrong for 
want of proper attention, training and guidance, it will indeed 
be a deficiency of the society and of the Government of the 
day. Every society must, therefore, provide adequate training, 
education and guidance to the children in order that they may 
be able to have their rightful place in the society when they 
grow up.!? 


Jail Sentence inept and unconstitutional 


The very basis of juvenile justice is to rehabilitate and 
reform the delinquent child and the ordinary penal sanctions 
are, therefore, absolutely excluded from the system. The Juve- 
nile Justice Act provides that no juvenile delinquent shall be 
sentenced to death or imprisonment or committed to prison in 
default of payment of fine or in default of furnishing security. '% 
Various options are available to the court after a child is found 
to be delinquent. The difficult decision to be made quite fre- 
quently is as to whether the delinquent should be restored to 
the parents or sent to a special school or home. 


16. Sheela Barse and another v. Union of India and others, A.I.R. 1986 
S.C. 1773. In this case under Article 226 and Article 32 of the 
Constitution, Sheela Barse filed a public interest petition before the 
Supreme Court. The petitioner asked for release of children below 
the age of 16 years detained in jails within different states of the 
country, information as to whether juvenile courts, homes and 
schools had been set up by these States. The Supreme Court was 
pleased to direct all the High Courts and District judges to sub- 
mit to it information regarding children in jails and whether juve- 
nile courts had been set up. 


17. Sheela Barse v. The Secretary, Children Aid Society, A.1.R. 1987 
S.C, 656. 


18. Section 22, Juvenile Justice Act 1986. 
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Despite increasing realisation that the induction of juve- 
nile deviants into the formal system through punitive sentenc- 
ing policy is both stigmatising and contaminating, there is a ten- 
dency for the same to be indiscriminately resorted to. The efficacy 
and success of juvenile justice system would depend heavily on 
the extent to which it is able to ensure the protection of society 
without jeopardising the rights of the child. These considerations 
placed on the functionaries of juvenile justice system is an onerous 
task of developing an approach that would be conducive to the 
cherished objectives. !9 


Child is a national asset. It is the duty of the State to look 
after the child with a view to ensuring full development of its 
personality. That is why all the statutes dealing with children 
provide that jail for juveniles should be averted. Effect to this 
thought was given by Andhra Pradesh High Court in the case 
of Ramgopal Gangaram y. State of A.P2° An accused, a boy 
under -fifteen years was convicted of an offence under Section 
376 I.P.C. and sentenced to two years rigorous imprisonment. 
However, learned Sessions judge sent him to Reformatory Sc- 
hool for a period of two years. The High Court became further 
considerate having regard to the peculiar facts and circumstances 
of the case and awarded imprisonment till the rising of the 
court only. 


In Kakoo v. State of Himachal Pradesh?! Justice Sarkaria 
expressed his reaction of a judge towards such crime as rape. 
He observed: 


While the sordid features of the case, including the sadistic 
manner in which crime was committed by their instictive 
reaction tend to steal the heart of love for a sterner sent- 
ence, we cannot overlook the stark fact that at the time 
of commission of the offence, the appellant was hardly 13 
years of age. An inordinarily long prison term is sure to 


19. Singh, Hira, “Training of Juvenile Justice Functionaries”, Editorial, 
Social Defence, Vol. XIX, No. 74, Oct. 1983. 

201968) .-Cri-3L J. Las. 

21. (1976) Cri. LJ. 1545 (S.C.). 
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turn him into an obdurate criminal. In the case of child 
offenders, current penological trends command a more hu- 
manitarian approach. | 


As the Children Act was not in operation in Himachal 
Pradesh, the learned judge reduced the sentence of the appel- 
lant to one years rigorous imprisonment and a fine of rupees 
two thousand, in default of payment of fine, six months fur- 
ther rigorous imprisonment. The judge further directed to keep 
the appellant separate from adult prisoners and preferably in 
a reformatory school. 22 


In Munna and Others v. State of Uttar Pradesh23 Justice 
Bhagwati and Justice Pathak highlighted the miserable plight 
of undertrial juvenile prisoners in the following words: 


Juvenile delinquency is, by and large, a product of social 
and economic maladjustment. Even if it is found that these 
juveniles have committed any offences, they cannot be al- 
lowed to be maltreated. They do not shed their fundamen- 
tal rights when they enter the jail.24 


Their Lordships further observed: 


The law is very much concerned to see that juveniles do 
not come info contact with hardened criminals and their 
chances of reformation are not blighted by contact with 
criminal offenders. The law throws a cloak of protection 
round juveniles and seeks to isolate them from criminal 
offenders, because the emphasis placed by law is not on 
incarceration but on reformation.?5 


Justice Bhagwati and Justice Misra made following obser- 
vations in the case of Sheela Barse and Another v. Union of 
India, 26 


22. Id. at p. 1546. 

7s. Supra n. 14. 

24. Supra n. 14 at p. 548. 
ae, supra n. 14°aGipe Sol. 
26. A.LR. 1986 S.C. 1773. 


174 Cochin University Law Review [1990] 


Even where children are accused of offences, they must 
not be kept in jails. It is the atmosphere of the jail which 
has a highly injurious effect on the mind of the child, estr- 
anging him from the society and breeding in him aversion 
bordering on hatred against a system which keeps him in 
Jail. On no account should be children be kept in jail. 27 


Detention not equivalent to jail sentence 


The Central Children Act 1960 and the Juvenile Justice 
Act 1986 not only provide for separate trial of delinquents and 
non-delinquents but also provide for separate committal institu- 
tions. Ordinarily the delinquent children are committed to the 
care of Special Homes2® and the non-delinquents to Juvenile 
Homes.?? All these institutions are not penal but correctional 
centres aiming at the reformation of the child. These institutions 
‘have a setting of control, protection, rehabilitation and treatment 
‘which a child may not have experienced before, the absence of 
which might have led to his deviant behaviour. 


In the case of Sunil Kumar v. Staie3® the Kerala High 
Court laid down that in the scheme of the Children Act there 
-ig no scope for conviction and sentencing of the child. Sending 
it to the Special School is with a view not to impose any term 
of imprisonment on the child. When the child is in the special 
-school it is not undergoing any such form of imprisonment. 
When the child is released from the school it does not and it 
should not carry any stigma of a conviction, for there is none. 3! 


Same view was expressed by the Andhra Pradesh High 
Court in the case of Public Prosecutor, A.P. v. Shaik Valle and 
others, 3? 


27. Mae ap. 178. 

28. Section 10, Juvenile Justice Act 1986. 
29. Section 9, Juvenile Justice Act 1986. 
30. (1983)7Cr, L.J...99: 

31. Id. at pp. 101-02. 

32.297 19 rie bss 1229. 
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Detention in certified school is not to be considered as or 
equated to punishment in the sense in which the word is 
used in Section 53 of the Indian Penal Code though of 
course, it is punishment in a narrow sense because there 
is restraint on personal liberty. The object of detention in 
certified schools is to reclaim erring young persons lost or 
likely to be lost to society by reason of environment or 
bad upbrining, or companionship and to make good citizens 
of them. A certified school is a correctional institution and 
not a prison. 


These institutions seen in their correct perspective are an 
integral part of the strategy to deal with the problem of juve- 
nile delinquency and their importance in the treatment and re- 
habilitation of the delinquents can’t be under assessed. However 
the progress made so far in this direction is scanty. This is the 
‘result of the fact that these institutions mostly suffer from 
‘chronic handicaps, such as, problematic background of their 
inmates, lack of or inadequate training, treatment and after care 
facilities, unsystematized and irregular functional routine, non- 
observance of minimum standards of services as prescribed under 
the Operations Manual for Children Act, published by National 
Institute of Social Defence, to serve as a guide for effective ad- 
ministration of services under the Children Act legislation in the 
country, 33 | 


In practice, where care, recreation and protection services 
of the observation and certified homes are fairly tolerable, edu- 
cational, vocational, psychiatric and social case work services 
either are non-existent or wherever provided are highly inade- 
quate.34 In addition, child looses touch with his family, deprives 
him of sibling and natural parent - child relationships, which 
are so essential for developing in him a socialized personality 
to enable his adjustment in the society after his discharge. In- 
Stitutionalization thus, means nothing short of a prison to a 
juvenile. 


33. Bedi, M.S.; “Problems of Juvenile Correctional Institutions in India”, 
Social Defence, Vol. XX, No. 80, April 1985, p. 32. 
34. Id. at p. 34. 
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Procedural Rights of the Juveniles 
(1) Juvenile Judge 


S. Venugopala has cited Clifford Manshafdt when he says 
that: 


Nowhere else than in the field of juvenile court procedure 
do we need men and women with solid educational found- 
ation which would include a knowledge of economics, socio- 
logy, social psychology, child psychology and social case 
work.35 


The juvenile court being different from ordinary courts, the 
judges are expected to be of different outlook in view of the social 
welfare function which is assumed to be the primary responsi- 
bility of these courts. Legislation stipulates that no one shall be 
appointed as a member of the Board or as Magistrate in the 
juvenile court unless the State Government is of the opinion 
that he has special knowledge of child psychology and child 
welfare.*6 


In Satto v. State of U.P.,37 Krishna Iyer, J. remarked about 
the onerous task of juvenile detention as follows: 


The juvenile judge has a vital function to fulfil in deten- 
tion. The judge is charged with the solemn determination 
whether to deprive juveniles of liberty or whether they can 
be released in their parents’ custody or to a third party, 
if so, what conditions should apply to the release. In mak- 
ing such a decision the judge should follow due process 
hearing procedures and the legal presumption should fav- 
our release. If the decision is to detain, the judge must 
make a record to support that decision, The legality of pre- 
ventive detention in the juvenile court needs to be tested. 
If the power is upheld, the procedural safeguards should 


35. Rao, S. Venugopala, The Facets of Crime in India, p. 91. 
36. Section 6(3), Juvenile Justice Act 1986. 
37. (1979) Cri. LJ. 943. 
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be as precise as they are for adults. We should abandon 

the notion that secure detention is good for the cage 

It was observed in strong words by the Supreme Court in 
Munna vy. State of U:P.39 that in states in which Children Acts 
are in force the Magistrates must be extremely careful to see 
that no person apparently under the age of 16 years is sent to 
jail but he must be detained in a Children’s Home or other 
suitable place of safety. A nation which is not concerned with 
the welfare of its children cannot look forward to a bright 
future, 40 


In Sheela Barse and another v. Union of India.4! Justice 
Bhagwati and Justice Misra made following recommendations 
regarding the aptitude and experience of juvenile judge: 


There must be special cadre of Magistrates who must be 
suitably trained for dealing with cases against children. 
They must have proper and adequate training for dealing 
with cases against juveniles, because these cases require a 
different type of procedure and qualitatively a different kind 
of approach .*? 


Same view was reiterated by Bhagwati, J. (as he then was) 
and Pathak, J. (as he then was) in the case of Sheela Barse v. 
The Secretary, Children Aid Society.*? 


The juvenile court has to be manned by a judicial officer 
with some special training. Creation of a court with usual 
judicial officer and labelling it as juvenile court does not 
serve the requirement of the statute. The statutory scheme 
contemplates a judicial officer of a different type with a 
more sensitive approach oriented outlook. Without these 


38. Id. at p. 945. 

39. Supra n. 14. 

40. Supra n. 14 at 551. 
41. Supra n. 16. 

42. Id. at p. 1778. 

43. Supra n. 17. 
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any judicial officer would, indeed, not be competent to 
handle the special problem of Children.*4 


From the above decisions of the Supreme Court it becomes 
quite discernible that juvenile court judges need be persons of 


maturity and wisdom and be well versed in law and the sci- 
ence of human behaviour. 


(ii) Legal Aid 


Legal aid has been put on a high pedestal in India by vir- 
tue of Article 22(1)*5 and Article 39-A‘*® of the Constitution 
_ Of India and Sections 303 and 304 of the Criminal Procedure 

Code (1973). While Article 22(1) and Section 303 Criminal 
Procedure Code, grant the right to counsel and to be defended 
by a legal practitioner of one’s choice upon one’s arrest or being 
charged with an offence, Article 39-A and Section 304 Cr. P.C. 
make it a solemn duty of the State to provide free legal aid to 
indigent litigants. 


It is heartening to note, however, that the highest court 
of the land has given a lead, in fact definite directions, in this 
vital matter of free legal aid for the indigent litigants in a num- 
ber of its epoch making decisions. In the renowned judgement of 
Maneka Gandhi v. Union of India,47 the court observed: 


The procedure under which a person may be deprived of 
his life or liberty should be ‘reasonable, fair and just’. Now, 


44, Id. at p. 659. 

45. Article 22(1) reads — “No person who is arrested shall be de- 
tained in custody without being informed, as soon as may be, of 
the grounds for such arrest nor shall he be denied the right to con- 
sult, and to be defended by, a legal practitioner of his choice”. 

46. Article 39-A reads: 

The State shall secure that the operation of the legal system pro- 
motes justice on a basis of equal opportunity, and shall, in parti- 
cular provide free legal aid, by suitable legislation or scheme or 
in any other way, to ensure that opportunities for securing justice 
are not denied to any citizen by reason of economic or other dis- 
abilities. 

47. ALR. 1978 S.C. 597. 
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a procedure which does not make available legal services 
to an accused person who is too poor to afford a lawyer 
and who would, therefore, have to go through the trial 
without legal assistance cannot possibly be regarded as ‘rea- 
sonable, fair and just’. | 


In M. H. Hoskot v. State of Maharashtra‘*® the same court 
again pointed out: 


“Judicial justice, with procedural intricacies, legal submis- 
sions and critical examinations of evidence, leans upon pro- 
fessional expertise and a failure of equal justice under the 
law is on the cards where such supportive skill is absent 
from one side” 49 


Again the urgency and necessity of the legal counsel was em- 
phasised by the Supreme Court in the case of Sheela Barse v. 
Union of India.5° Bhagwati, and Misra, JJ, gave a direction to 
the State Legal Aid Boards to provide the facility of lawyer’s 
services in regard to the under-trial children. 


It follows, therefore, as a necessary corollary to the deci- 
sions of the apex court of India, that whenever an individual 
is unable to have the services of a lawyer on account of his 
poverty, it will be the duty of the State to provide such ser- 
vices in the absence of which the procedure established by law 
will not be reasonable, just and fair. These constitutional im- 
peratives should apply as much to juveniles as to the adults. 
Absence of a lawyer in a juvenile court on account of the 
poverty of the juvenile delinquent will be inimical to the delin- 
quent and his incarceration in any institution will be unreason- 
able, unjust and unfair. 


(iii) Right to have Counsel 


The right of a juvenile to have counsel furnished was not 
firmly established as a constitutional principle until, the deci- 


48. ALR. 1978 S.C. 1548. 

49. Id. at p. 1554. Also see Hussainara Khatoon v. State of Bihar, A.LR. 
1979 S.C. 1374. 

50. ALR. 1986 S.C, 1774. 
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sion of Gauld’s case in U.S.A., from where juvenile system 
emerged. Various constitutional controversies have arisen there 
mainly on the ground that child offenders are denied certain 
constitutional and legal rights by children’s court which are 
available to adult criminals, though sometimes, the orders of the 
children’s court are more severe as compared to adult courts 
in similar cases, *! 


In Gauld’s case,52 the U.S. Supreme Court made certain 
Observations regarding juvenile court justice. After quoting facts 
and figures*} regarding juvenile delinquency the court maintain- 
ed that non-observation of due procedure did not necessarily 
lead to better situation relating to juvenile delinquents. The ab- 
sence of constitutional protections does not reduce crime, or 
that the juvenile system, functioning free of constitutional inhi- 
bitions, was not effective to reduce crime or rehabilitate offen- 
ders.>4 


In India, the Children Act of 1960 precluded the presence 
of legal practitioners in the children’s court or the Board to 
plead the cases. This was challenged in the. Gujarat High Court 


51. Sirohi, J. P. S., Criminology and Criminal Administration (1983), 
p. 281. 

52. In Re-Gauld, 387 U.S. (1967), a young boy was given an indeter- 
minate sentence by an Arizona Juvenile Court for conveying obse- 
cure expression to a woman neighbour over the telephone. The 
Arizona law did not provide for any appeal from the decision of 
a juvenile court. The Arizona Appellate court refused to review 
the findings of the juvenile court. An Appeal was therefore, filed 
in the U.S. Supreme Court on the ground that Gault was not given 
notice of the charges against him nor was he given the right to 
have a lawyer. 

53. The court quoted the President’s Commission’s Report: 

In fiscal 1966 approximately 66 per cent of the 16 and 17 years 
old juveniles refered to this court by the Youth Aid Division had 
been before the court previously. In 1955, 56 per cent of those in 
the Receiving Home were repeaters. The Standard Research Insti- 
tute study revealed that 61 per cent of the sample juvenile court 
referrals as in 1965 had been previously referred at least once and 
that 42 per cent had been referred at least twice before. 

54. Siddiqui, Ahmad, Criminology (1977), p. 136. 
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in the case of Kario Man Singh and Others v. The State of Guja- 
rat.55> Pursuant to the important decision given by the Supreme 
Court of America in the case of Gauld, the Gujarat High Court 
held that to deprive the accused of the assistance of a legal 
practitioner is violative of Article 22 of the Constitution, irres- 
pective of the age of accused. 


Consequent to this decision, sub-section (3) of Section 28 
of the Children Act was amended. It provides that no legal 
case or proceeding before it, except with the special permission 
case or proceeding before it, except with the special Permission 
of that Board. *¢ 


It is clear that the amended Section 28(3) is silent about 
appearence before the children’s court and as such legal repre- 
sentatives’ appearance has been restricted to the cases coming 
up before the Board (Child Welfare Board) and not in cases 
coming before the juvenile court. 


The change is welcome keeping in view the constitutional 
and legal protections provided to the adult criminals. Restric- 
tions on the appearance of legal practitioners before the Board 
still exist in the statute book. How far it is for the welfare of 
the neglected children is a debatable issue. The fact remains 
that the neglected child like the delinquent child is threatened 
with loss of liberty and with a damaging stigma, if institution- 
alized. During the period of trial, both neglected and delinquent 
children are kept in the observation home. It has been observed 
that the observation homes are generally of institutional type 
and there is often lack of warmth and personal touch for the 
child. The neglected child is taken from her/his home and 
committed to the observation home which, more or less, is of 
an impersonal nature. 


(iv) Speedy Trial 


Justice delayed is justice denied. Juveniles have as much 
right to the speedy trial as the adults. The little guy will lose 


55. Gujarat Law Reporter, Vol X, (1969), p. 66. 
56. Section 28(3), Juvenile Justice Act 1986. | 
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all faith in judicial system if the bare trial is denied to him for 
many years and he is kept incarcerated without sufficient justi- 
cation. 


Speedy trial is the essence of criminal justice and there 
can be no doubt that delay in trial by itself constitutes denial 
of justice. In the United States, speedy trial is one of the con- 
stitutionally guaranteed rights. The Sixth Amendment to the 
American Constitution provides that, “in all criminal prosecu- 
tions, the accused shall enjoy the rights to a speedy and public 
trial”. 


So also Article 3 of the European Convention on Human 
Rights provides that “every one arrested or detained shall be 
entitled to trial within a reasonable time or to release pending 
trial”. Under our Constitution though speedy trial is not speci- 
fically enumerated as a fundamental right, it is implicit in the 
broad sweep and content of Article 21 as interpreted by the 
Supreme Court in Maneka Gandhi v. Union of India.*’ 


In Hussainara Khatoon v. State of Bihar 58 the Supreme 
Court has laid down that 


Procedure prescribed by law for depriving a person of his 
liberty cannot be ‘reasonable, fair or just’ unless that pro- 
cedure ensures a speedy trial for determination of the guilt 
of such person. No procedure which does not ensure a 
reasonably quick trial can be regarded as ‘reasonable, fair 
or just’ and it would fall foul of Article 21. There can, 
therefore, be no doubt that speedy trial, and by speedy trial 
we mean reasonably expeditious trial, is an integral and 
essential part of the fundamental right to life and liberty 
enshrined in Article 21.°9 


Thus the consequence of violation of fundamental right 
implicit in Article 21 would be that the prosecution itself would 
be liable to be quashed. 


57. A LR. 1978 S.C. 597. 
58. AIR. 1979 S.C. 1360. 
39, Id. at p. 1365, per Bhagwati and Koshal JJ. 
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P. N. Bhagwati, C.J. (as he then was) in Sheela Barse and 
Another v. Union of India ®° laid down the infra-structure re- 
quired for the speedy trial of juveniles and procedure to be 
followed by juvenile court or other courts while disposing off 
cases of the juvenile delinquents. This decision lays down that 
so far as a child accused of an offence punishable with impri- 
sonment of not more 7 years is concerned, a period of 3 months 
from the date of filing of the complaint or lodging of the First 
Information Report will be regarded as the maximum time per- 
missible for investigation and a period of 6 months from the 
filing of this charge sheet as a reasonable period within which 
the trial of the child must be completed. If this is not done, 
the prosecution against the child would be liable to be quashed.°! 


Clause 3 of Section 27 of Juvenile Justice Act, 1986 hbe- 
lieved to have been piloted after a careful scrutiny of all the 
recommendations available in this regard till date reads as: “An 
inquiry. regarding a juvenile under this Act shall be held .ex- 
peditiously and shall ordinarily be completed within a period 
of three months from the date of its commencement, unless for 
special reasons to be recorded in writing, the competent autho- 
rity otherwise directs”. 


While commenting upon the provisions it appears that in- 
quiry has to be completed within a period of three months from 
the date of its commencement whatever may be the kind of 
the offence committed by the juvenile. Even offences of a small ” 
nature would be inquired for three months. Further no time 
stipulation has been laid down between the date of filing of the 
charge sheet to the date of commencement of trial of the child, 
for an offence punishable with imprisonment of not more than 
7 years. It is really unfortunate that such a latest piece of legis- 


lation should be lacking in provisions for investigation and trial 
of offences against children. 


60. Supra n. 16 at p. 1773. 
61. Id. at p. 1778. a 
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Delay is also caused when charge sheets are not filed for 
a considerable length of time or that the police officer is other- 
wise too busy with work to appear in the case of a juvenile, 
with the result that occasionally the Magistrate has to issue 
summons, Thus, cases are regularly postponed every fortnight 
and children spend sometimes six months in detention for no 
reason. Repeated adjournments are totally unfair and cruel to 
both the child and its parents who in a substantial majority of 
juvenile court cases are poor and harassed people. 


(v) Bail 


The system of bail as it exists today operates very harshly 
against the poor and it is only the affluent who are able to 
take advantage of it by getting themselves released on bail. The 
poor find it difficult to furnish bail even without sureties because 
very often the amount of bail fixed by the courts is so unrealis- 
tically excessive that in a majority of cases the poor are unable 
to satisfy the police or the Magistrate about their solvency for 
the amount of the bail and where the bail is with sureties, as 
is usually the case, it becomes an almost impossible task for 
the poor to find persons sufficiently solvent to stand as sure- 
ties. With the result, they have to remain in jail until such as 
the court is able to take up their cases for trial leading to grave 
consequences. © 


Children who come into conflict with law need to be dealt 
with understanding, sympathy and purposiveness; Juvenile Jus- 
tice Act under Section 18 provides for bailing out a delinquent 
even for non-bailable offences.®? But it appears that the re- 
lease on bail, even in bailable offences, is a discretionary matter 


62. pup Gam: o8 at p. 1362. 

63. Section 18 Clause (1) Juvenile Justice Act, 1986 reads: 
“When any person accused of a bailable or non-bailable offence 
and apparently a juvenile is arrested or detained or appears or is 
brought before a juvenile court, such person shall, notwithstanding 
anything contained in the Code of Criminal Procedure, 1973, or 
in any other law for the time being in force, be released on bail, 
with or without surety but he shall not be so released if there ap- 
pear reasonable grounds for believing that the release is likely to 
bring him into association with any known criminal or expose him 
to moral danger or that his release would defeat the ends of justice”. 
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conditioned by the consideration that the child be kept away 
out of the association of reputed criminals and be saved from 
being exposed to moral dangers, as is evident from the judg- 
ment of Supreme Court in the case of Gopi Nath Ghosh v. 
The State of West Bengal.** 


In this case, it was held that where a juvenile delinquent 
is arrested he/she has to be produced before a juvenile court 
and if no juvenile court is established for the area, the court 
of sessions will have powers of a juvenile court.6> Such a juve- 
nile delinquent ordinarily has to be released on bail irrespec- 
tive of the nature of the offence alleged to have been committed 
unless it is shown that there appear reasonable grounds for be- 
lieving that the release is likely to bring him under the influ- 
ence of any criminal or expose him to moral danger or defeat 
the ends of justice. 


The atrocious bail system acts as much baneful to the 
adults as to the children. We talk of protection and enforcement 
of human rights. We talk passionately and eloquently about the 
maintenance and preservation of basic freedoms. Are we not 
denying human rights to these nameless persons who languish 
in jails or in institutions which are no less than junior jails? %% 


The bail system as it operates today, is a source of great 
hardship to the poor and if we really want to eliminate the evil 
effects of poverty and assure a fair and just treatment to the 
poor in the administration of justice, it is imperative that the 
bail system be thoroughly reformed so that it should be possible 
for the poor, as easily as the rich to obtain pretrial release with- 
out jeopardizing the interest of justice. 


(vi) Probation 


The story of our modern penal system has been one of 
gradual awakening to the need to cure young criminals 


64. A.IR. 1984 S.C. 238. 
65. Ibid. Also see supra n. 58 at 1361. 
66. Supra n. 64. | 
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of their criminal propensities, in suitable cases outside prison 
walls: Under probation, while the offender is placed under per- 
sonal supervision and guidance of the probation officer, his sent- 
ence which is of a conditional nature, remains suspended. The 
main objective of probation method is to rehabilitate the offen- 
der and to secure his co-operation in making himself supporting 
through advice and guidance in normal social setting rather 
than through the coercive methods practised behind the prison 
walls. §7 


Under Section 2168 of the Juvenile Justice Act, 1986, where 
a juvenile court is satisfied on enquiry that a juvenile has com- 
mitted an offence, it may direct the juvenile to be released on 
probation of good conduct and placed under the care of any 
parent, guardian or other fit person. They may execute a bond 
with or without surety for the good behaviour and well being 
of the juvenile. Juvenile could even be released on the proba- 
tion of good conduct and placed under the care of any fit insti- 
tution. The object behind these provisions is that juvenile will 
be provided better social opportunities for re-socialisation and 
rehabilitation, through educational, vocational and therapeutic 
methods. | 


67. Mehta, Yogesh, “Juvenile Delinquency: Probation as an Instrument 
of Control’, Kurukshetra Law Journal, Vol. 7, 1981, p. 52. 


68. Section 21 Clause (1), Juvenile Justice Act 1986 reads: 
Where a juvenile court is satisfied on inquiry that a juvenile has 
committed an offence, then, notwithstanding anything to the con- 
trary contained in any other law for the time being in force, the 
juvenile court may, if it so thinks fit, — 3 
(a) allow the juvenile to go home after advice or admonition; 


(b) direct the juvenile to be released on probation of good con- 
duct and placed under the care of any parent, guardian or 
other fit person on such parent, guardian or other fit person 
executing a bond, with or without surety as that court may 
require, for the good behaviour and well being of the juve- 
nile for any period not exceeding three years; 

(c) direct the juvenile to be released on probation of good con- 
duct and placed under the care of any fit institution for the 
good behaviour and well being of the juvenile for any period 
not exceeding three years. 
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The Supreme Court has recognised the role of probation in 
preventing juvenile delinquents from contracting or associating 
with hardened criminals in jail and rehabilitating them as res- 
ponsible and useful members of the society. In Ratanlal v. State 
of Punjab,°9 the Supreme Court of India allowed the benefit 
of Probation of Offenders Act, 1958 retrospectively in favour 
of a boy of 16 years, who was found guilty of having committed 
house trespass and having tried to outrage the modesty of a girl 
of 7 years. 


In Abdul Qayum v. State of Bihar,7° the appellant was 
only 16 years of age at the time of his conviction for the off- 
ence of theft of Rs. 56 which he had committed by pick- 
pocketing. He was given six months rigorous imprisonment and 
a probation order was refused inspite of the fact that the pro- 
bation officer had recommended it. The appeal and the revi- 
sion petition having been rejected by the Patna High Court, 
the appellant finally came to the Supreme Court which upheld 
the appeal and directed the trial court to place him on proba- 
tion on the grounds covered in the following observations: 


There was no warrant for inferring that the appellant was 
(Shamim’s) associate, who happened to be a hardened cri- 
minal. Though he was illiterate he had a vocational apti- 
tude for tailoring and was working in the Bihar Tailoring 
Works. The attitude of the family towards the offender ap- 
pellant was one of sympathy and affection and the father 
exercised reasonable control over him. The report of the 
neighbours is also in his favour, no previous conviction has 
been proved against him prior to this case and in the cir- 
cumstances — the release on probation may be a suitable 
method to deal with him.”! 


The progressive attitude shown by the Supreme Court is 
believed to be based on the logic that association of criminals 
would only turn him into a hardened criminal. 


69. A.LR. 1965 S.C. 444. 
70. A.ILR, 1972 S.C. 214. 
71. Ibid. 
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In Mohd. Aziz v. State?7* the probation provisions were 
invoked for the first time before the Supreme Court, which al- 
lowed the probation release in favour of the accused aged 17 
years 7 months, whose conviction for theft had been upheld by 
High Court. Delivering the decision of the Supreme Court Bhag- 
wati, J. pointed out that: 


Even though the point relating to the applicability of Sec- 
tion 6 (of the Probation of offenders Act) was not raised 
before the learned Presidency Magistrate or the High Court, 
this court is bound to take notice of the provisions of that 
section and give its benefit to the appellant, particularly 
since it is the section which is included for the benefit of 
juvenile delinquents, reflecting the anxiety of the legisla- 
ture to protect them from contact or association with hard- 
ened criminals in jails and retrieve them from a life of 
crime and rehabilitate them as responsible and useful mem- 
bers of the society. 73 


The court in cases of juvenile delinquents has to reconcile 
between the interest of children in preferential treatment and 
interest of society in suppression of undesirable activities. In 
this case the court allowed the probation on realistic grounds 
preferring accused minor’s interest over social interest. The learn- 
ed judge pointed out, “the offence for which he is convicted 
is, no doubt, an offence of theft which cannot be lightly ignored, 
but it is comparatively of a minor character”’’74 The court kept 
in mind the economic necessity of the convict’s first offence and 
minor nature of act. It does show that the court would not have 
allowed such probation had it been a case of habitual offender 
or serious theft, etc. 


The basic idea underlying a sentence to probation is quoted 
by Krishna Iyer, J. in the case of Satto v. State of U.P.” in 
the following words: 


799A TR1976 2S: 9730: 
od.) 7a 
74. Supra<n.; 7 2eaveioe: 
75. Supra n. 37. 
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Sentencing is in large part concerned with avoiding future 
crimes by helping the defendant learn to live productively 
in the community which he has offended against. Proba- 
tion proceeds on the theory that the best way to pursue 
this goal is to orient the criminal sanction towards the com- 
munity setting in those cases where it is compatible with 
the other objectives of sentencing. Other things being equal, 
the odds are that a given defendant will learn how to live 
successfully in the general community if he is dealt with 
in that community rather than shipped off to the artificial 
typical environment of an institution of confinement. ’° 


Probation is a device for the rehabilitation of the juveniles 
in the community, which involves various organs for its effec- 
tive implementation. Of home, school and other voluntary or- 
ganisations, the home acquires the prime position. The family 
structure and the inira-family relations play an important role 
in the development of personality of a person. Family is the 
first social institution which gives direction to an_ indi- 
vidual. Moreover, family plays the most significant role in mould- 
ing basic patterns of thinking of an individual with regard to 
conduct, norms and values of the society that exercise a durable 
and persisting influence upon him throughout life. 


Recognising the highest role of parents in the rehabilita- 
tion of juvenile delinquents, the Supreme Court, in Satto v. 
State of U.P., observed: 


Rape is horrific, true. The victim is a pathetic child and 
deserves not merely commiseration but also compensation. 
They have served out some term in an approved school 
which making a realistic appraisal, is a junior jail. These 
boys can and should be rehabilitated, and that is done best 
by obligating the parent to take care of the children con- 
cerned and not by institutionalised custody.77 


76. Id. at 946. 
77. Id. p. 947, 
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Conclusion - 


After forty two years of independence the children and their 
problems seem to have received some attention both on the 
legislative and the judicial fronts. Realising that the child is de- 
linquent on account of polluted social environment, parental 
neglect or misuse by adult criminals, differential treatment of 
young offenders appeared on the statute. Apart from the lacunae 
and variations in their legal provisions, the extent to which these 
laws were actually enforced left much to be desired. Disparity 
existed between the Children Acts of various States and the in- 
frastructure required to be framed under the Act has been lac- 
king. The Supreme. Court has incessantly. tried for the: devolu- 
tion of human rights of the children who were mercilessly sub- 
jected to the jail sentence and incarcerated with-adult criminals.?® 
These tireless efforts culminated in the uniform legislation’ of 
1986. To give true effect to the intent and object of this uni- 
form legislation, the infrastructure required to be framed by all 
the States according to their necessity ‘and requirement, still 
slumbers on the statute.?? The scheme of the Act is such that 
it cannot be properly enforced unless appropriate rules are fram- 
ed and brought into force. The Supreme Court has directed the 


78. Also see Supreme Court Legal Aid Committee v. Union of India 
(1989) 2 SCJ. 88. 
In 1986 the District Judges of the entire country in response to 
_ the directions made by the Supreme Court supplied the particulars 
_ of undertrial and convicted children found in regular jails. In Assam, 
Bihar, Orissa, Punjab and West Bengal, the number of such children 
in jails was 64, 247, 60, 63 and 437 respectively. There was no 
such child in any regular jail of Gujarat but in varying numbers, 
not exceeding 30 to 35 were found in other states. 
79. The Hindustan Times, 26th May, 1989. 
Minister of State for Welfare Mrs. Rajendra Kumari Bajpai rapped 
the State governments for slackness in implementing the urgent 
steps needed to rectify the inadequacies and imbalances that exist 
with regard to the infrastructure stipulated under the Juvenile Justice 
Act, 1986. 
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States to frame rules on or before 7th April, 1989 and bring 
these into force without any further delay. In its latest pro- 
nouncement in Legal Aid Committee v. Union of 
India & Others,8° the Supreme Court deemed it necessary in 
the interest of children that the matter is overseen by the apex 
court itself till the machinery is properly geared, when this role 
may be entrusted to the respective High Courts. Thus, Supreme 
Court has done all it could to see that the legislation is imple- 
mented in all earnestness. 


Iyer and Bhagwati JJ., crusaders of social justice, infused life 
and vigour in the system of juvenile justice. All along they pleaded 
for de-institutionalization and humanization for the juvenile justice 
system. Paradoxically enough, while adult offenders in jails are 
now entitled to a set of clearly spelt out amenities, privileges and 
rights, the inmates of correctional institutions established or re- 
cognised under the Children Acts continue to be divergently 
treated. The procedural rights of the juveniles are still in the 
framing. The Supreme Court strongly recommended for appoint- 
ment as juvenile judges, persons of maturity, wisdom and those 
well versed in law and science of human behaviour. Judicial acti- 
vism is highly commendable when provision of legal aid is made 
a fundamental right under Article 21 of the Constitution of India, 
read as a part of just, fair and reasonable procedure. Judiciary 
has miles to go to apply these constitutional imperatives to juve- 
niles as well. Absence of a lawyer in a juvenile court will be 
inimical to the delinquent and his incarceration in any 
institution will be unreasonable, unjust and unfair. Institution- 
alization in the garb of rehabilitation is a hypocrisy demonstrat- 
ed by the nature of the institutions in which we confine the trou- 
ble makers and the smallness of the amount of money we are 
willing to spend on probation staff and remedial services. 


The ill advised and hasty piece of legislation did not pay 
any heed to many judicial guidelines laid down for the speedy 
trial of the child. It is, therefore for the juvenile judges to keep 
in mind the judicial pronouncements in this regard, while imple- 
menting the new legislation. Much inservice training of 


80. (1989) 2 S.CJ. 88. 
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the juvenile judges is required to make them aware of the pro- 
cedural rights of the children. The right to bail may not be con- 
ditional upon whether the child asks for it or not but upon the 
Magistrate informing the child that he is entitled to be released 
on bail. In order that children be benefitted by the probation 
services, it is inescapable to have probation officers who are qua- 
lified to render such services. Unless Magistrates are properly 
qualified to render juvenile justice which involves not only social 
work but also the knowledge of legal intricacies, the whole sys- 
tem of juvenile justice is likely to crumble. 


NOTES AND COMMENTS 


Dowry - A Security for 
Standard Living? 


Dowry is the main tool of exploitation against the married 
women. The in-laws of the bride, in an attempt to extract more 
and more dowry, both in cash as well as in kind, create an at- 
mosphere of harassment and cruelty and it continues till the 
death of the bride takes place.! 


One of the important concomitants of marriage in Roman 
Law is the ‘dos’.2 This was a contribution made generally by 
the father and the bride herself or any other person on her be- 
half towards the upkeep of the joint household. It became the 
almost invariable practice for a ‘dos’ to be given to bear a fair 
share of the expenses.2 The dowry given by the girl’s father or 


1. See Dr. Mir Moinuddin, “Dowry-deaths”, 32 (2) Indian Police 
Journal 19 (April-June, 1985). 


2. According to Dr. Hunter — 
“Marriage (Sine Manu) gave the husband no claim of any sort 
upon the wife’s property. But he was under no obligation to main- 
tain her. The Roman point of view seems to have been that it was 
the duty of a father to maintain his daughter, notwithstanding that 
she was married. But as it would have been practically impossible 
to perform this duty day by day and week by week when the daugh- 
ter lived under the husband’s roof, the father once for all com- 
pounded with the husband by giving him a sum down. This sum 
was called “dos”. See Hamid Ali, Outlines of Roman Law, p. 116. 


3. See Richard, A. M., Leage’s Roman Private Law (1961), p. 108. 
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by any one of her paternal ancestors* was called ‘dos profecticia’. 
If by the wife herself out of her own property or by any other 
person on her behalf, it was called ‘dos adventicia’. If under an 
express agreement that it should be returned to the donor on 
the dissolution of the marriage, it was called ‘dos recepticia.° 


In ancient times, the concept of dowry did not comprise 
of any evil motive. of extracting money or gifts in marriage 
from bride’s parents. It is observed, that during the period pre- 
ceding and-succeeding the composition of Manusmriti, certain 
type of presents or gifts were necessary to complete different 
forms of marriages like Brahma, Devy, Arsh Parents of the 
bride were under a sacred-liability under Shastric injunctions as 
well as customary practices to provide her with dowry in the 
form of cash or kind. But then the giving and taking of dowry 
. was totally. voluntary. It was, neither. ce compulsory. demand nor 
in consideration for ‘marriage.’ ‘Dowry implies ritual and secu- 
_dar transfer of gifts from the family of the bride. to that of. the 
tants Resi SO eee) V0. Oe 


There is a widespread confusion and misconception that 
the present dowry system has its origin to the twin Hindu ‘mar- 
riage rites, viz. Kanyadan and Varadakshina. The Joint Parlia- 
mentary Committee has opined, “the ancient marriage rites in 
the Vedic period are associated with kanyadan or the ceremony 


4. The absence of dowry had no legal effect on the validity of a mar- 
riage. Usually the amount of the ‘dos’ was settled by a written ins- 
trument executed before or after marriage. See, Supra n. 2, v. 117. 

5, Ibid. But there was no legal obligation on the part of the husband 
or his heirs to return the dowry when the marriage was terminated, 

_ whether it was contracted with manus or without it. 

- 6. See Singh Vijay, Dowry Prohibition in India (1985), p. 12. 
7. See Pawan Prinja, “Social Crimes against Women”, 22 (85) Sorial 
Defence 19 (July, 1986). 

8. See V. K. Dixit, “Concept and Function of Dowry and Bride Price’, 

414 (3)- Indian--Bar Review 418 (1987). . 2 bes 2 
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of giving away the bride. According to Hindu shastras, the 
meritorious act of dan or ritual gift is incomplete till the receiver 
is given dakshina. So when bride is given over to the groom, 
he has to be given something, in cash or kind which constitutes 
-varadakshina: :Thus kanyadan became associated with varadak- 
shina, i.e. the cash or gift in kind by the parents or guardian 
of the bride to the groom” 9 


It is submitted,!° that varadakshina has not been prevalent 
among all Hindus. It has prevailed only among certain castes 
of Brahmins. Apart from the Brahmins, no other class of 
Hindus have the rite of varadakshina. 


The Committee abruptly equates varadakshina with dowry. 
It says; “This varadakshina or dowry in those days included 
ornaments and clothes which the parents of the bride could 
‘afford and were given away: as the propérty- ‘of the bride”. !! 
The concept came to be judicially interpreted in Sudharam v. 
Jhandaveshwara,'2 where it was observed that varadakshina was 
not to be kept- by bride-groom’s family, nor ‘cdn- he make a 
profit out of it. Consequently, the court held that varadakshina 
was dowry. This is a serious judicial misunderstanding or mis- 
conception. The two are essentially different. Dowry has always 
been, conceptually and in essence, that property which is obtain- 
ed under duress, coercion or pressure. It is that property which 
is extorted from the father or guardian of the bride by the groom 
or his parents or other relatives. Among Hindus, it is that pro- 
perty which is extracted by the groom from his bride or more 
particularly from her parents or guardian.!3 


9. See The report of Joint Parliamentary Committee on Dowry, 1982. 
10. See Paras Diwan, Dowry and Protection to Married Women (1987), 
pes. 
“11. See Supra n.: 9. 
(12... See (1946) Tra. L.R. 224 (FB). 
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13. See Supra n. 10. 
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The dictionary meaning of dowry is different from the one 
given in the Dowry Prohibition Act. According to Webster Dic- 
tionary, it means, “money, goods or estate that a woman brings 
to her husband at marriage”. According to the Cambridge Dic- 
tionary, it is, “property which a woman brings to her husband 
at Marriage”’. 


Under the Dowry Prohibition Act, 196114, the definition is 
very wide. The Act defined it as, 


‘Any property or valuable security given or agreed to be 
given either directly or indirectly, 


(A) by any party to the marriage to the other party to 
the marriage or, 


(B) by the parents of either party to the marriage or by 
any other person to either party to the marriage or 
to any other person, at or before or after the mar- 
riage as consideration for the marriage of the said 
parties but does not include dowr or Mahr in the 
case of persons to whom the Muslim Personal Law 
(Shariat) applies’’.!> 


The Amending Act,!® has substituted the words, “as con- 
sideration for the marriage” with words “in connection with the 
marriage”. These widen the meaning of dowry but retain the 


14. The Act No. 28 of 1961 received the assent of the President of 
India on May 20th, 1961 and published in the Gazette of India, 
Extraordinary, Part [I. It came into force on July 1, 1961. 


15. Jd., Section 2. 


16. See The Dowry Prohibition (Amendment) Act No. 63 of 1984. The 
Act received the assent of the President of India on September 11, 
1984, It came into force on October 2, 1985. | 
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essential character of dowry. Further, the Dowry Prohibition 
Rules 1985!7 lay down that each list of presents should be pre- 
pared at the time of marriage or as soon as possible after the 
marriage. 


The recent judgements of the Punjab and Haryana High 
Court'!® and the Supreme Court in Pratibha Rani v. Suraj 
Kumar '9 hold the view that whatever is given to the bride at 
the time of marriage or thereabout constitutes dowry. Dowry has 
been made stridhan by virtue of the Dowry Prohibition Act. ?° 


At present dowry is continued to be given as a status sym- 
bol. When the parents of the bride on account of financial diffi- 
culty, is not able to give dowry as per demand, then the mar- 
riage ceremony stands cancelled, where not cancelled the girl 
is illtreated and harassed to bring more dowry from her par- 
ent’s house.?! 


17. See The Dowry Prohibition (Maintenance of Lists of Presents to 
the Bride and Bridegroom) Rules, 1985. It was published in the 
Gazette of India dated 19th August 1985. It came into force on 
October 2, 1985 being the date appointed for the coming into force 
of the Dowry Prohibition (Amendment) Act 1984. 


18. See Vinod Kumar v. State of Punjab, A.I.R. 1982 P. & H. 372 (FB). 
19. See A.ILR. 1985 S.C. 628. 
20. See Supra n. 14. Section 6 of that Act runs — 

i) Where any dowry is received by any person other than the woman 
in connection with whose marriage it is given, that person shall 
transfer it to the woman — 

(A) If the dowry was received before marriage within three 
months after the date of the marriage or 

(B) If the dowry was received at the time of or after marriage 
within three months after the date of its receipt, or 

(C) If the dowry was received when the woman was a minor 
within three months after she has attained the age of eigh- 


teen years and pending such transfer shall hold it in trust 
for the benefit of the woman”. 
21. See Supra n, 7. 
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The dowry system has not only become a very rigid cus- 
‘tom which has been strongly adhered to but also an avenue for 
some families to display and enhance their social status and 
economic worth.22, A number of social evils are associated: with 
the practice of dowry system. Many parents are driven to bank- 
‘Tuptcy as they are forced by custom to pay huge dowry for 
their daughter’s marriage. In some families the education of girl 
is neglected in order to save money for her dowry.? Some- 
times young girls are forced into marriage to very elderly men, 
because their parents cannot afford a huge dowry. | 


The Dowry Prohibition (Amendment) Act 198625 provi- 
des for the offence of giving or taking dowry'a punishment which 
may extend to five years and, in addition to the term of im- 
prisonment, a fine of Rs. 15,000 or the amount of the value 
ofsuch dowry, whichever is more is also to bé imposed. Fur- 
ther it provides, that if any person demands, directly or indirect- 
ly from the parents or other relatives or guardian of the bride, 
“or bridegroom as the case“may be, any dowry, he shalt be’ punish- 
ed with imprisonment for a term which shall not be less than 
six months but which may extend to two years and with fine 
which may extend to ten thousand rupees.”® | | 


The dowry system is the problem of a highly conformist 
culture which makes it virtually impossible for not only dowry 


22. See Supra n. 1. See also the author’s dissertation entitled, “Bride- 
burning: Causes and Cure” (1986), p. 36. 


23. See V. V. Prakasha Rao and V. Nandini Rao, Marriage, the Fami- 
ly and Women in India (1982) pp. 61-62. 


24. See Supra n. 22. 


25. The Act No. 43 of 1986 received the assent of the President of 
: India on 8-9- 1986 and came into force w.e.f. 19-11-1986. See Sec- 
tion 3: 


26. Id. Section 4. 
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seekers but even for dowry victims to desist from such evil prac- 
tices. When a particular boy is unwilling or opposed to accept- 
ing dowry, the girl's parents insist on giving something in kanya- 
dan, because a non-dowry marriage would lower their standard 
of living among their relatives. Even otherwise; ' what is being 
given is made out to be a gift of love and affection. The groom’s 
(otherside’s) standard of living is compared with that of the 
first (bride’s). The result is demand for more and more dowry, 
which leads to the torture and harassment of the bride. The receipt 
of more dowry is considered as a security for standard living 
by the groom and his parents.?7 


Interestingly, some of the parents, particularly the mother 
of the groom, say that it is not for monetary gains that they seek 
dowry, but that it is, “proof that our son is not a worthless 
creature”. The irony is that more often that it is the mother-in- 
law who subscribes to this theory.28 The greatest tragedy is that 
every mother-in-law forgets that she was once a daughter-in- 
law, 29 


The greedy disgruntled husband and in-laws may conspire 
and kill the bride with a view to remarry and receiving more 
handsome dowry in order to maintain their social status.3® Since 
the reputation factor is involved in dowry system, inadequate 
dowry makes the groom’s family feel that its reputation has been 
lowered by the bride and it takes resort to the inhuman tortu- 
ring of the bride for more dowry.*! 


2). See Supra 0. 22 p. $2. 

28. See Pradeep Kumar, “Dowry: Root Causes”, Mainstream, August 
20; 1963, 9.11. 

29. See Bansilal Wali, “Dowry — A Social Virus”, The Commercial 
Law Gazette, June 3, 1983, p. 12. 

30. Dr. M. Z. Khan and Dr. Ramji Ray, “Dowry-Deaths”, paper presented 
in the All India Seminar on Women, Crime and Law in India, Jan- 
uary 14-18, 1985, p. 4. 

31. Vijay Gupta, “Bride-burning Phenomenon”, India Backgrounder Ser- 
vice, August 16, 1982, p. 170. 
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The so-called modern society is becoming pervaded by the 
culture of easy money, people wanting to become rich overnight. 
Even families of modest means demand dowry in the form of 
Scooters, T.V. and other electronic gadgets which are con- 
sidered as a scale of standard living in the eye of society. 


— Mohammed Umar* 


* B.A., LL.M. (Alig.); Research Scholar, Faculty of Law, A.M.U., 
Aligarh. 


Comparative Law : A Guide fa the 
Advancement of Law 


No apology is warranted at this stage for writing about the 
comparative law. Comparative law though useful in the deve- 
lopment of law is a neglected field. In fact, just as medicine is 
based on biology, technology on physics and chemistry, in law, 
international practice is based upon comparative law. This paper 
is not presented as an inspirational document for the advanced 
legal scholar, though he will find some useful hints here for 
future research. 


Law is not just fact. It is that applied to facts. Any given 
legal system is an instrument which exists to solve human pro- 
blems and it must have its own grammar or internal logic. Then 
what is the use of comparative law in the development of juris- 
tic science and its application to society? 


Meaning and Scope 


Comparative law (hereinafter refered to as C.L.) is the 
cirderella of legal sciences. It is not a subject or a body of prin- 
ciples but a process or method of study or research and a way 
of looking at legal problems. It has started gaining ground only 
recently. In the modern socio-legal field, it discharges a quite 
valuable function in solving, knotty problems. By resorting to 
comparative study, benefit may be taken from foreign experience 
while attemping to solve domestic problems. It not only satisfies 
a scholar’s curiosity about the working of foreign institutions 
but it also deepens one’s understanding of his own socio-legal 
institution. 


It also involves not of mere rules of law, though this would be 
essential and inevitable for scholarship in C.L., again it does not 
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consist in informational presentation, but must always seek in- 
sight, at one level or another of practice, procedure, juridical and 
governmental structure or substance, into the operation of the legal 
systems under investigation. The comparativist’s concern with struc- 
ture and detail is with a view to understanding the process of 
growth and development and habits of thought.! 


Though strictly speaking the term comparative law is a mis- 
nomer, Salmond has defined comparative jurisprudence as “the . 
study of the resemblences and differences between different legal 
systems”. But according to Holland,? C.L., “collects and tabulates 
the legal institutions of various countries, and form the results 
thus prepared, the abstract science of jurisprudence is unable to 
set forth an orderly view of the ideas and methods which have 
been variously realised in actual system”. Lastly, W. J. Kamba? 
opined, C.L. signifies the systematic application of the compara- 
tive technique to the field of law. It means the. study. of .and 
research in law by the systematic comparison of two or more 
legal systems, or of parts, pais or aspects of two or more 
legal systems. = tee 


Origin.and Development 


The origin of modern C.L. was, however, not due to any 
impulse coming from within the law but was a-byeproduct of 
the new school of creative thought which derived its impetus 
from the idea of evolution. However its definite recognition as 
a branch of legal study came during the latter half of the nine- 
teenth century. 


W. Hug‘ says, “the origin of C.L. can be traced from the 
time from which the process of comparative study began. There 


1. A. T. Von Mehren, “Roscoe Pound and Comparative Law”. 13 
Amer. J. Com. Law 507 at 515 (1964). 

2. Holland, Jurisprudence (1924), p. 8. 

3. W. J. Kamba, “International Law: A _ Theoretical Framework”, 
23 I.C.L.Q. 486 (1974). 

4. W. Hug, “The History of Comparative Law”, 45 Harv. L.Rev. 1027 
(1931-32). 
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have always been studies of foreign laws and recourse to com- 
parison in legal scholarship”. Corroborating the same view Prof. 
Gutteridge’ went a step further and opined that C.L., in the 
sense in which we are employing the phrase, is essentially modern 
in character, although there have been many efforts to trace its 
origin back into the midst or the past. The supposition — for it is 
little more — is that the comparative method of legal study has 
been evolved from the spirit of enquiry into foreign law which 
existed among the jurists of antiquity. 


The historical development of C.L. is at present confined 
to the countries of Europe and America only and does not pur- 
port to include the history of it in the legal system in force in 
other. countries. of the world. In India, recognition has been given 
to the study of C.L. as a branch of legal science only very re- 
cently. 


Today comparative researches are being undertaken in vari- 
ous Universities, seminars and conferences are- being organised 
for the purpose, but still, no satisfactory results have been achi- 
eved: As such to-the present author endeavours should be made 
to compare Indian Law with the legal systems prevailing in the 
other countries belonging to different legal families.. 


Aims and Objectives 


Though the comparative legal studies and. research have a 
great contribution to make to the unification or harmonisation of 
laws, the objectives could be put under three broad headings (a) 
Pedagogical objectives, eg. inter disciplinary work and study of 
one’s own legal system, (b) Political objectives, eg. proselytism, 
international understanding and understanding a culture, and 
lastly (c) Sociological objectives, eg. to explore the world’s legal 
systems with a view to establishing general principles relating 
to the role of law in society by legal sociologists. Speaking about 
the aims of the C.L., G. Escarra® opined that the guiding factor 


5. See generally, H. Cc. Gutteridage, Comparative Law (1949). 
-6. G. Escarra, “The Aims of Comparative Law”, 7 Temp. L.Q. 299 
(1933). 


204 Cochin University Law Review [1990] 


for the comparativist, is that his investigations should not be a 
‘what’ but a ‘why’. He should concern himself with the why of 
the existence of divergencies of jurisprudence and the reason 
for the doctrinal divergencies if he wants his labour to assume 
the dignity of a science. Thus the C.L. may be put to many 
other uses, therefore it is rightly been described as the cinderella 
of the legal sciences. 


Further, a comparative study at the national level of the 
ways and means employed by different countries in similar situ- 
ations (or advanced countries in their early stages of economic 
and social conditions which were not very dissimilar to ours) to 
bridge the gap between the rich and the poor within the nations 
would be useful. The gap naturally generates disorder within the 
states. 


Dynamics of Legal Development 


It being the study of the relationship of one legal system 
and its rules with another, the nature of such relationship, the 
reasons for the similarities and the differences, is discoverable 
only by a study of the history of the systems or the rules; hence 
in the first place, C.L. is legal history concerned with the rela- 
tionship between systems. Still, one cannot treat C.L. simply 
as a branch of legal history. It must be something more. 


However, today it can have broadly threefold branches. 
They are as follows: 


(i) Descriptive C.L., 
(ii) Comparative history of law and lastly, 
(iii) Comparative legislation. 


In the first branch, it is the inventory of the systems of the 
past and present as a whole as well as of individual rules which 
these systems establish for the several categories of legal rela- 
tions. The second branch, i.e., comparative history of law is 
closely allied to ethnological jurisprudence, folk lore, legal socio- 
logy and philosophy of law. It endeavors to bring out through 
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the establishment of a universal history of law, the rhythins or 
natural laws of the succession of social phenomena, which direct 
the evolution of legal institutions. Finally, none the less, C.L. 
as understood is unthinkable without history even if only of very 
modern history. But C.L. does not only take from legal his- 
tory, it can also give. 


As all legal systems in their young days pass through the 
same or similar stages of development, therefore, the third branch 
of comparative legislation represents the effort to define the com-. 
mon trunk on which present national doctrines of law we des- 
tined to graft themselves as a result of both of the development 
of the study of law as a social science and of the awakening 
of an international legal consciousness. 


Functions 


Legal comparativists, in their various attempts to define or 
re-name C.L., emphasised what appeared to them its appropri- — 
ate function. According to Hamson,’ it is important to require 
that there are several closely related academic and practical aims 
which may be served by the systematic application of the com- 
parative techniques to legal study and research. These functions 
may be considered under the two heads viz. (a) teaching and 
study of law and (b) legal research. | 


In the first case, the role of C.L. very much depends upon 
our conception of the objectives of legal education. It promotes 
greater insight into one’s own legal system, it also contributes 
to the better understanding of the foreign system of law em- 
braced in the study. In the second case, global systematic legal 
comparision is essential for an accurate definition of law as a 
social phenomenon and for the understanding of the nature of 
law and its function in society generally. It is also a sine qua 
non for the legal scholar seeking to discover and formulate sci- 
entific ‘laws’ of legal evolution and development of ‘laws’ about 
the correlation between the law and other social phenomenon. 


7. Hamson, The Law: Its Study and Comparison (1955), p. 22. 


206 Cochin University Law Review [1990] 


Again C.L. has an important part to play in national: judi- 
cial process. Courts are often confronted with various types of 
problems which can be dealt with more efficiently by invoking 
the aid of comparative legal study and research. 


Methods and Usages 


The methods and usages of C.L. are different from scholar to 
scholar. However, the author is of the opinion that there is a 
general path which is to be followed here. If any one is engag- 
ed in the work of C.L., he must go through different stages. The 
first stage for each comparativist must be the study of his own 
llaw. No Indian can be a comparativist before he has gone through 
a full course of training in Indian law. This proposition may 
seem to be self-evident. In its second stage C.L. requires the 
study of some foreign law. But which of the legal systems pre- 
sently in force in the world shall be studied? In a sense, each 
of the sovereign countries now existing has its own system of 
law. Infact several countries have more than one system. 


Again, as all the different laws can be grouped in families 
whose members are, more or less, all linked to one single mother 
law, and which thus tend to resemble each other to a more or 
less considerable extent. The two principal groups are those of 
the common law and the civil law. Therefore all the legal sys- 
tem of the world can be categorised between the two great fami- 
lies of the common law and the civil law. 


However the problems that present themselves for com- 
parison are innumerable. For some, the answers can be found 
easily by any one who has gone through the not-so-easy task 
of working his way into a foreign legal system. But most of the 
problems are complex and subtle and compel the comparativist — 
academic lawyer to dig into history, to engage in studies of 
economics, anthropology or sociology, or to establish working 
relationships with colleagues from these disciplines. Thus a great 
fascination and the greatest intellectual satisfaction has been 
found in C.L. 
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(a) Sociological research methods and C.L. 


The relations between C.L. and sociology are especially 
close and promising at that level of comparative studies where 
the aim is simple to increase knowledge and understanding of 
the legal phenomenon. 


A study of the methods of sociological research in C.L. 
may offer answers to the following two groups of questions. 
They are: 


(i) Are sociological research methods useful in C.L.? 
Which methods should be used? When? and, what re- 
sults may be expected, etc. 


(ii) Do comparative lawyers use such methods? What me- 
thods precisely? With what purpose? and with what 
results? 


In the opinion of the author the above two groups of ques- 
tions are closely related but there is a significant difference in 
orientation. The first group might be called prescriptive and the 
second group descriptive. The first group contains questions 
which would be posed by a comparative lawyer, the second 
group of questions are asked by the legal sociologists. _ 


Here the comparisions in which they engage in the time 
that is left over, usually consist in the description of statutory 
provisions of two or more countries followed by a discussion 
of the points on which these provisions differ, 


Finally, a few words may be said about the comparative re- 
search. It could be done on a strictly technical — legal basis, 
but it is doubtful whether this approach would produce satisfac- 
tory results. Such research would acquire greater depth and new 
dimension by adopting a sociological orientation and correspond- 
ing methods. Further, here the functional analysis of compar- 
able legal institutions in several countries will provide a hypo- 
thetical description, which in principle is subject to verification. 


So far as research students are concerned C.L. offers op- 
portunities for creative work which can hardly be equalled. It 
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also affords great opportunities for ‘team-work’ and may thus 
render possible the carrying out of investigations in circum- 
stances of difficulty which would be a deterrent to individual re- 
search. Therefore today the comparative method of legal study 
and research is the best means of promoting a community of 
thought and interests between the academic lawyers of different 
nations and as an invaluable auxiliary to the development and 
reform of our own and other system of law. 


(b) In the field of modern legal discipline 


As stated earlier, comparative method is applied in 
the field of legal studies. Thus it denotes a method of study and 
research, or is a technique. It is not the investigation of legal 
rules and procedures of one system alone in isolation but in 
harness with the examination of the equivalent rules and pro- 
cedures in at least one other system. 


(c) As an academic subject 


The failure of C.L. to secure wider recognition in the edu- 
cational sphere is due to a variety of causes, most of which 
have no relation to its merits as an element in the training of 
students or to possibilities which it offers in connection with 
legal research. 


Any one who speculates on C.L. as an academic subject 
may be excused if he succumbs to the temptation of reflecting 
on the meaning of freedom. 


This branch of law, rather approach, shows however, how 
within one orbit of civilisation identical social or economic ob- 
jectives are achieved through very different techniques and how 
these techniques are determined by legal traditions, indeed by 
political traditions. Further, the comparision of legal and extra- 
legal sources of rights and obligations, the awareness of the sat- 
isfaction of identical social needs through methods as different 
as legislation, contract practice and commercial custom outside 
the law, is important for the operation of international and 
supra-national legislation. 
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Here the researcher has to know where to find the materials 
and how to read them. That may not be possible without acqu- 
aintance with the particular country’s legal system as a whole. 
The mere reading of statue or a treatise, or even worse, of a 
translation, may be throughly misleading. 


At present in India, this subject is conventionally divided 
into three namely (a) under-graduate instruction, (b) post- 
graduate study and lastly (c) research. 


Now in a sense, a comparative lawyer is bound to be super- 
ficial; he would soon loose himself in the sands of scholarship. 
It is hard enough to comprehend even the master subjects of a 
single modern system of private law, such as property, torts 
and contract; they seem unfathomable and in constant flux. 
Therefore he must keep his sense of accurate scholarship, and 
this he can best do by alternating between broad surveys and 
the study in considerable details of single problems. It goes 
without saying that such a study will be worth very iittle unless 
it is comparative in character. 


Again, it is a great mistake to think that C.L. is necessarily 
a very advanced subject to study, to be post-poned until the 
students has a pretty good knowledge of his own law. Of course, 
it is a very advanced subject, to which there is no conceivable 
end. Those who have spent the longest time on it know best 
how difficult it is to understand the divergences between two 
legal system, however narrow the topic under examination, with- 
out a knowledge of the general structure of each system. 


To be a sound comparative lawyer or scholar one needs 
maturity. Nevertheless, young men and women can be profit- 
ably introduced at certain age to C.L. very early in their legal 
education. Even a law teacher while dealing with C.L. gains the 
same advantages as a student, though in great measures, for, 
in a very real sense, his academic legal education will not end 
after the usual two or three years of a student’s career, but wiil 
continue as long as he continues to teach. Not only will he 
have to keep a step ahead of his pupils, but he will have many 
more opportunities of considering and re-considering his position. 
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Viewed in the light of the above proposition C.L. is “nei- 
ther a professional tool nor an academic toy”.® It has a higher 
purpose of providing an insight into the social purposes of law 
and of evolving a better science of law. And, legal science with- 
out comparision could scarcely rise above the level of provin- 
cial causistry and empirical craft. Comparision therefore is cen- 
tral to the study of law and C.L. obviously intends to broaden 
the horizons of the scholars. 


(d) As an instrument of legal culture 


Comparative law approach is instrumental in the develop- 
ment of legal culture. Still, those who have little experience 
as teachers of C.L. might well know that much of their work 
will be sheer propaganda and that they must not be disappoint- 
ed if the results are meagre. 


Conclusion 


To sum up, the picture that emerges from the analysis of 
this study is that the C.L. has more practical utility than serv- 
ing the mere purpose of “improvement of the general knowledge 
of law”, or arousing “an international consciousness of law” or 
the “socialisation of law”. 


Civil law countries in comparision show many similarities 
but also some striking differences. Therefore a few scholars have 
raised such questions of principle. However through comparta- 
tive study of the structures and institutions of distant legal sys- 
tems may hold fascinating prospects. A country like India with 
all its limitations in resources and expertise cannot afford 
to have very ambitious projects, geographically speaking, we 
must necessarily limit our scope. Again comparision of our. insti- 
tution with those of other Asian and African countries might 
lead to a very gloomy picture. May be, it will serve as a shot 
in our arm. But there are many other things where we can make 
useful comparision. 


8. O. Kahn Freund, “Comparative Law as an Academic Subject”, 82 
L.Q. R. 40 (1966) at p. 45. 
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Comparative law is something other than the study of one 
foreign system with glances at one’s own, and aims at an 


overall look at the world’s systems or comparision of individual 
rules or a branch of law as between two or more systems. It 
ig also a study of the relationship, above all the historical rela- 
tionships, between legal systems or between rules of more than 
one system. 


—  Srikanta Mishra* 


* M.A., LL.M., Dip. in Labour Law and Personnel Management, Lec- 
turer in Law, Lakpat Rai Law College, Sambalpur, Orissa - 768001. 


Evolving Rule of Strict Liability in 
Motor Accidents Claims 


Traffic Accidents have developed into one of the great eco- 
nomic and social problems of today. Obviously, this appalling 
toll represents heavy economic loss in addition to human tra- 
gedy.! Proposed solutions to the traffic problems abound like pre- 
ventive efforts concentrated on the driver, the road and the vehi- 
cle, in addition to the educative campaigns. Accident compensa- 
tion alleviates if not eliminates the miseries of the ill-fated. 
This consideration has led to the evolution of strict liability 
in motor accidents cases. 


Strict liability denotes liability without proof of negligence 
which is often called as ‘absolute liability’ or ‘no fault liability’? 
The concept of strict liability was the prevailing rule of the 
early common law? Negligence concept was only a later deve- 
lopment. At the early stages of common law the terms ‘crime’ 
and ‘tort? were unknown.‘ The intervention of law as an harbin- 
ger of peace evolved only gradually. From the early stages of 


1. Law Commission of India, 85th Report on Claims for Compensation 
Under Chapter 8 of the Motor Vehicles Act 1939 (May 1980), p. 
8, para 3.3. 

2. Absolute liability was the first expression used by Justice Blackburn 
to impose liability without proof of negligence. Fletcher vy. Rylands, 
(1866) L.R. 1 Ex. 265; Since the defenses like ‘acts of God’ and 
‘victim’s own fault’ played a relative role in the determination of 
liability, the term ‘absolute liability’ was criticized as a myth and 
misnomer by P. H. Winfield. He instead recommended the term 
‘strict liability’. See Winfield, “Myth of Absolute Liability”, 42 L.Q.R. 
37 (1926). 

3. Edwar J. Kionka, Torts Injuries to Persons and Property (1977), 
pp. 14-50. 

4. Woodbine, “The Origin of the Action of Trespass”, 33 Yale L.J. 
799 (1923). 
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writ jurisdiction itself an action for personal civil injury was 
recognised. This was in the form of writ of trespass.5 Under the 
writ of trespass the plaintiff could recover for any direct and 
immediate trespass to his person or property, however slight be 
the contact or harm. Moreover, ithe liability was strict or nearly 
so. Plaintiff did not have to prove defendant’s fault. The writ 
of trespass was available only to those wrongs which were direct 
and immediate. As time went on another form of writ deve- 
loped to accommodate indirect and consequential harms that 
were quite outside the purview of writ of trespass. It was called 
action on the case. Unlike the writ of trespass, action on the 
case required proof of actual damage. It also required allega- 
tion and proof of breach of a duty. The classic illustration of 
the distindtion, between trespass jand action on the case 1s 
that of the log thrown into a high way. One struck by the log 
as it fell could maintain frespass against the thrown; but one 
hurt by stumbling over it as it lay in the road was required to 
sue in the action on the case. As the vitality of the forms of 
action declined, harms direct and indirect came to be grouped 
‘as a separate field of liability and a general concept of negli- 
gence took hold. Thus negligence came to be regarded an in- 
dependent tort. Strict liability was the rule in the writ of trespass 
and the aspect of negligence was later in origin reflected through 
the actions on the case. 


- 


Rule in Rylands v. Fletcher. 


A new life was given to the concept of strict liability for 
harm resulting from abnormally dangerous conditions and acti- 
vities through decision in Rylands v. Fletcher.7’ The rule in 
effect postulates the following requirements, namely (a) that the 
defendant brought, introduced and collected things or goods on 
his land, (b) that he made a non-natural user of his land by 
excessive use of his private rights, (c) that the thing or object 


5. Maitland, The Forms of Action at Common Law (1941), p. 65. 
6. Winfield and Jolowicz On Torts (1979), p. 107. The Origin of this 
fault rule is obscure and Winfield in common with most other 
writers, regarded it as both exceptional and historically unjustifiable. 
7, 4 iees) L.R. 3 HL Bae 
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escapes from his land to another's land and (d) that the plain- 
tiff suffered damage to his person or property. So the rule of 
strict liability is very appropriate for harm resulting from the 
miscarriage of an activity which though lawful, is unusual, ex- 
traordinary, exceptional, or inappropriate in the light of the 


place and manner in which the activity is conducted. Strict lia- 


bility for abnormally dangerous activities is now the general 
rule. 


The development of this rule in India is expected to get a 
new shape by virtue of the pronouncement in M. C. Mehta.v. 
Union of India® by the Supreme Court. The Supreme Court 
was in a way legislating a policy matter by holding that the 
liability of hazardous industries. are ‘absolute’, more than strict 
and no defences that are available under Rylands v. Fletcher 
rule will be applied to negativate their liability. In Union Car- 
bide Corporation v. Union of Indi? also, the Supreme Court 
adopted the same principle of liability. The statutory provisions 
of strict liability in respect of. accidents in trains. carrying pass- 
engers,'° workmen by accident arising out of and in the course 
of employment"! and accidents to air Sc Se were there 
with the social security objectives. 


Impact of the Strict Liability Rule on Motor Accidents Claims. 


The Anglo-American law does not classify the driving of 
a motor vehicle as a dangerous activity.13 Even the driving of 
a defective vehicle is not considered as an abnormally danger- 


6251987 -A.C.J5 386 1S8.C.). 

9, 1989 A.C.J. 760 (S.C.) Various High Courts in India had applied 
the rule of strict liability in Rylands vy. Fletcher while dealing with 
hazardous objects. See Manindranath v. Mathuradas, 49 C.W.N. 827; 
T. C. Balakrishna Menon v. T. R.. Subramanian, A.I.R. 1968 (Kera- 
la) 151; State of Mysore v. Ramachandra, (1970) 73 Bom. L.R. 
723; Madappa v. Kasiappa, A.1.R. 1964 Mys. 80. 

10. Indian Railways Act 1890, Section 82-A. 

11. Workmen’s Compensation Act 1923, Section 3. 

12. Carriage by. Air Act 1972, First Schedule, Chapter III Rules 17-21. 

13. Law Commission of India 85th Report, p. 4. ; 
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ous activity that can be subjected to strict liability.14 Some of 
the Victorian judges had even ruled out the application of. this 
rule of strict liability towards personal injuries in general. !° 
Later in Perry v. Kendrick Transport Co.'® its applicability has 
been firmly re-established in cases of personal injury. A for- 
tiori, a specific treatment of this rule of strict liability ‘was even 
argued for especially in cases of personal injury or death arising 
out of Motor Vehicles Accidents as a separate and preferential 
category. The present system of liability determination based on 
fault has got practically many defects adversely affecting its con- 
- tinued existence. Most accidents occur suddenly and unexpect- 
edly. The details surrounding them can seldom be accurately 
determined. A normally cautious driver could be held negligent 
because an incorrect decision!’ in the last split of a second re- 
sults in an accident.!8 Further, proof of negligence becomes a 
difficult task on the plaintiff due to various reasons. It cannot be 
ruled out the possibility that ‘either party to the accident may 
be tempted to suppress or fabricate evidence to show that the 
other party is at fault. 


The fault based system under the tort law has resulted into 
an extremely expensive method.!9 But the cost of administer- 
ing New Zealand’s ‘no fault’? compensation scheme in respect 


14. Phillips v. Britania Hygienic Oil, [1923] 2 K.B. 832. See, B. Govin- 
darajulu Chetty v. Govindaraja Mudaliar, 1966 A.C.J. 153 (Madras). 
Ir France, Motor vehicles are treated as dangerous things. This was 
done by way of a judicial interpretation of the Article 1384 (1) of 
the Frence Civil Code. See Ruth Redmond Cooper, “The Relevance 
of Fault in Determining Liability for Road Accidents: The French 
Experience”, 38 I.C.L.Q. 502 (1989). 

15. Read v. (3) Lyons & Co. Ltd., [1947] A.C. 156. 

16. [1956] 1 W.L.R. 85, 87. 


17. It is estimated that a driver averages 200 observations and 20 de- 
cisions per mile. See George E. Rejda, Social Insurance and Econo- 
mic Security (1976), p. 314. 

18. Id. at 315. 

19. In 1967 it was estimated that more than 40% of the total money 
paid into the tort system in New Zealand was absorbed by adminis- 
trative costs (the Wood- house Report, a III (1967); In 1978 


(f. n. contd:) 


216 Cochin University Law Review [1990] 


of personal injuries has been proved inexpensive which amounts 
to only 10% of the total amount paid into the scheme.?° 


Liability rules cannot be shown to have any considerable 
concrete preventive effect since it is impossible to distinguish 
this effect from that of other motives psychological, social, re- 
ligious etc. in influencing human behaviour. ?! In the words of 
Jorgenson,??_ the fault system is not only antiquated from a 
methodological point of view but is also no longer capable of 
dealing with the underlying social facts. The fault as the sole 
criterion of liability is also unjustified in the large scale pre- 
valence of Insurance facility.23 Since the damages are paid by 
way of indemnification by the insurer under the compulsory third 
party insurance scheme, the way is open to formulate a new 
basis for liability by asking ‘up on whom should the risk fall’ 
instead of who was at fault? This recognises that a person on 
whom the legal risk of injury lies should compensate a victim. 
A line of thinking is evolved towards the risk as the criterion. 
of liability.24 A claimant must be able to recover at least the 
whole of his net economic loss without having to prove the 
negligence of or fault of somebody else.2> The tort action there- 


it was estimated in England that the operating costs of the tort sys- 
tem for compensating personal injuries amounted to 85% of the 
value of the compensation paid or 45% of the combined total com- 
pensation and operating costs. (Person Commission Report 1 (1978), 
command 7054, Vol. I, para 83). In the United States, 56% of 
every liability Insurance premium dollar is absorbed by operating 
expenses in automobile injury cases. (Keetone, Compensation System 
(1969), p. 33. See also J. A. Smillae, “Negligence and Economic 
Loss”, 32 Uty. of Torronto Law Journal 231 (1982). 

20. 1980 Report of the Accident Compensation Commission to the New 
Zealand. 

21. W. Strahll, “Tort Liability and Insurance’, 3 Scandinavian Studies 
in Law 201 (1959). 

22. Stig Jorgenson, “Towards Strict Liability in Tort”, 7 Scandinavian 
Studies in Law” 27-28 (1963). 

23. Peter J. Rowe, “Insurance and the Fault Princivle: Some Recent 
Developments”, 120 The New Law Journal 726 (1970). 

94. Louis L. Jaffe, “Damages for Personal Injury: The Impact of Insur- 
ance”, 18 Law and Cont. Problems 219 (1953). 

95. Editorial, 120 The New Law Journal 469 (1970). 
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fore should be abolished atleast in personal injury cases.?¢ The 
problem of accident law should be treated in terms of activities 
rather than in terms of careless conduct as a first step towards 
a rational system of resource allocation.*7 


Economic Analysis of Law 


The economic analysts like Guido Calabresi,28 M. Landes 
& Richard A. Posner,?? William Vickrey? and Steven Shavell?! 
were in support of considering the probability of loss by the 
activities as a desirable test. According to them actual causation 
requirement has nothing to do with the fixation of tort liability 
in the ultimate accomplishment of maximisation of social costs. 
To an economist, a defendant is held liable for a particular in- 
jury only doing so will create incentives for the defendant or 
others to act more efficiently in future or alternatively if the 
defendant is situated to spread or absorb the loss so as to mini- 
mise the economic disruption resulting from the injury, regard- 
less of who caused it? The principal object should be not to 
eliminate all damage but to deter conduct resulting in damage 
where the cost of accident prevention is less than the cost of 
accident occurring. 


The principle of basing awards on fault has been gene- 
rally accepted as the essence of justice. Perhaps the only justi- 
fication for this principle is that most people believe fairness 
requires one who causes harm intentionally or carelessly to pay 


26. (Pee Atiyah, Accidents Compensation and Law (1970), p. 611. 


27. Jan Hellner, “Tort Liability and Liability Insurance”, 6 Scandinavian 
Studies in Law 129, 132 (1962). 


28. Guido Calabresi, “The Decision for Accidents, An Approach to Non- 
Fault Allocation of Costs’, 78 Harv. L. Rev. 713 (1965). 


29. Note, “Causation in Tort Law: An Economic Approach”, 12 (1) 
Journal of Legal Studies 109 (1983). 


30. Note, “Automobile Accidents: Tort Law and Insurance”, 33 Law 
and Cont. Problems 464 (1968). 


31. Note, “Strict Liability versus Negligence’, 9 Journal of Legal Studies 
167 (1980). 


218 Cochin University. Law Review [1990] 


for it.32 The impact of the modern civilization and its increas- 
ing casualities however seems to outweigh the element of justice 
involved in the system when compared with the justice involved 
in providing compensation to poor victims.?? 


The Deterrent Effect y 


Fault system has in truth its object in assuming a sense 
of security in the common interest through the deterrence of 
potential wrong doers. True it may be, however, the effects of 
Motor Insurance and other liability insurance schemes have pra- 
ctically freed the tort-feasors from any economic burden. The 
primary and effective function of the tort law is thus compensa- 
lory34 Even otherwise, most of the accidents are products of 
personal traits that can not be controlled by threat of 
liability.35 The rapidly changing traffic conditions and 
quick responses that driving entails are circumstances where de- 
terrence will not work well. The deterrent effect through tort 
liability can be seen less compared to other deterrent influences 
such as fear of injury to oneself and fear or criminal and semi- 
criminal sanctions.3¢6 


J udicial Sympathy — 


In British Railway Board v. Harrington37 fica Wilbert 
observed the fault liability as outdated. It was Lord Denning 
M. R. who vehemently attacked this fault doctrine. In Moris v. 
Ford Motor Co. Ltd.38 he made his approach very clear and 
laid down: that “the damages are expected to be borne by the 


32. Robert C. Keetone and Jeffrey O’Connell, “Basic Protection for 
Improving Automobile Claims System”, 78 Harv. L. Rev. 329, 335 
(1964-65). 7 

33. Hans Stoll, “Penal Purposes in the Law of Torts”, 18 Am. J. Comp. 
Law: 3,°16, °(1970). 

34. Jolowicz, “Liability for Accidents”, 26 Cambridge Law Journal 50, 
56, (1968). 

35. James and Dickinson, “Accident Proveness and Accident Law”, 65 
Harv. L.R. 769 (1950). 

36. Guido Calabresi, “Fault, Accidents and the Wonderful World of 
Blum and Kalven”, 75 Yale L.J. 216 (1965). 

37. [1972] 1 All E.R. 749, 769. 

38. [1973] 2 W.L.R. 843, 846. 
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insurers. The court themselves recognise this everyday. They 
would not find negligence so readily or award sums of such 
increasing magnitude except on the footing that the damages 
ne to be borne not by the man himself, but by an insurance 

With this in mind the way is open to formulate a new 
vat for liability by asking upon whom should the risk fall 
instead of who was at fault.39 : 


As far as India’s position is concerned, though the Supreme 
Court of India had ruled out a blanket liability on the insurer 
and the motorist in Minu B. Mehta v. Malakrishna Ramachandra 
Nayan,*° it was not hesitant to express dissatisfaction over the 
fault principle. In Concord Insurance Co. v. Nirmala Devi,*} 
the Supreme Court emphasised the need for amending the Motor 
‘Vehicles Act so as to incorporate in it the principle of ‘no 
fault liability’ with regard to motor Vehicle Accidents.*? 


In State_of Haryana v. Darshana Devi*® it was -observed 
by the Supreme Court that insurance against third party risk 
is now compulsory and motor insurance is nationalised and tran- 
sport itself is largely by state undertakings, the principle of no 
fault liability and ‘on the spot’ settlement of claim should be- 
come a national policy. Justice Kailasam in Bishan Davi v. 


39. In Davie v. New Morton Board Mills Ltd., [1959] A.C. 604, 627, 
where in, Viscount Simond, L.J., was of the view that it was not the 
function of a court of law to fasten upon the fortuitons circum- 
stances of insurance to impose a greater burden on the defendant 
than would otherwise lies upon him. The same view was reaffirmed 
by the House of Lords in Morgans v. Lounchburg, [1972] 2 All E.R. 
606. : 

40. A.I.R. 1977 S.C. 1248. 

41. AIR. 1979 S.C. 1666. 

42. Justice Krishna Iyer observed that the command of the Constitution 
is being violated by the State itself by neglecting road repairs, ignor- 
ing deadly overloads and contesting liability after nationalising the 
bulk of bus transport and the whole of general insurance business. 
The jurisprudence of compensation for motor accident must deve- 
lop in \the direction of ‘no fault liability’ and the determination of 
the quantum must be liberal, not niggardly, since the law, values 
life and limb in a free country in general scales. (Id. at p. 1667). 

43. 1979, ACJ. 205 (S.C.). 
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Sirbaksh Singh4+ recommended that the legislature may consider 
making the liability to pay minimum compensation absolute as 
is provided for the dependants of victims in rail and air acci- 
dents. According to him a minimum compensation may be paid 
every month to the dependents calculating their share for the 
period to which they are entitled.4° Justice Krishna Iyer, a sta- 
unch supporter of ‘no fault liability’, strongly criticized the neg- 
lect of legislature in legislating the no fault liability in Rattan 
Singh v. State of Punjab.46 He laid down the jurisprudential 
foundations of state liability in N. K. V. Bros. (P) Ltd. v. 
M. Kurumai Ammal.*7 


The Madras High Court in M/s. Ruby Insurance Co. Ltd. 
v. Govindaraj*® has gone to the extent of suggesting social in- 
surance to provide cover for the claimants irrespective of proof 
of negligence to a limited extent upto Rs. 300/- a month. 


Imposition of liability based on cause in law shall be re- 
placed by risk allocation. As observed by Professor Atiyah, 49 
a motorist may be a better person to bear the risk of non fault 
caused accidents because he can better distribute the loss aris- 
ing from such accidents and also it is much easier to enforce 
compulsory insurance against motorist than it would be against 
pedestrians. Further it is also asserted that the availability of 
liability is an important legislative reason for the introduction 
of no fault liability.5° 


44. A.I.R. 1979 S.C. 1862. 

45. Id. at p. 1866. 

46. 1980 (35) S.C.W.R. 29, 31. 

47. A.I.R. 1980 S.C. 1354. He observed: “the State must seriously con- 
sider ‘no fault liability’ by legislation. A second aspect which pains 
us is the inadequacy of compensation or undue parsimony practised 
by Tribunals. We must remember that Tribunals are State organs and 
Article 41 of the Constitution lays the jurisprudential foundation for 
State relief against accident disablement of citizens” (Jd., at p. 1355). 

48. AAO Nos. 607 of 1973 and 296 of 1974 decided on 13-12-1976 re- 
ferred to in A.I.R. 1979 S.C. 1862, 1866. 

49. P. S. Atiyah, Accidents, Compensation and the Law (1970), p. 173. 

50. Stig Jorgenson, “Towards Strict Liability in Torts”, 7 Scandinavian 
studies in Law 27, 30 (1963). 
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‘Various studies undertaken by committees®! and commis- 
sions52 have come out with the principal recommendation for 
no-fault compensation. A no-fault scheme53 has been formulat- 
ed by the Law Commission. 


Legislative ‘Attempts 


In accordance with the recommendations of the Indian Law 
Commission a scheme for the no-fault compensation was statu- 
torily established in India through an amendment of Motor Vehi- 
cles Act, 1939 in the year 198254 on the lines of similar at- 


51. Columbia University Committee plan of 1932, Saskatchewan plan 
of 1946, California plan of 1965, Keetone and O’ Connell’s basic 
protection plan of 1964. See Robert E. Keetone and Jeffrey O’ 
Connell, Basic Protection for the Traffic Victim — A Blue Print for 
Reforming Automobile Insurance (1965), pp. 140. 148, 273. All the 
above four committees are U.S. based committees. 


52. Royal Commission on compensation for the personal injuries in New 
Zealand (The Wood House Report (1967), para II; Royal com- 
mission on civil liability and compensation for personal injury of 
England (Pearson Commission Report (1978), p. 7054; Sist Indian 
Law Commission Report on Hit and Run Accidents (1972), p. 2; 
85th Indian Law Commission Report on Claims for Compensation 
under Chapter 8 of the Motor Vehicles Act 1939 (1980), p. 23. 


53. The scheme envisages; 


(a) The level of protection against measurable economic loss is to 
be treated as a risk of motoring subject to a pecuniary limit. The 
assumption is that a motorist who creates a risk of injury or death 
must pay for that injury or death without regard to fault. 


(0) Through the medium of insurance and by making the insurer 
liable the cost of providing the compensation would in substance be 
distributed among the motorists without regard to fault in particular 
accidents. This will be applicable only to claims before the Tribunal. 


(c) In such cases contributory negligence should neither be a de- 
fence nor be a ground for apportionment according to fault. The 
quantum of compensation against non-fault scheme was suggested not 
to exceed one lakh rupees each in respect of injury as well as death 
and further a claimant shall be able to seek an amount in excess 
of the no-fault scheme, provided he proves the fault before the 
claims Tribunal. 


54. Inserted new Sections 92-A, 92-B, 92-C, 92-D, 92-E under a ‘Sepa- 
rate Chapter VII A (w.ef. 1-10-1982). 
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tempts to reform’ the law in other countries>5. Although the 
Commission recommended upto Rupees one lakh each in res- 
pect of injury as well as of death as the no-fault compensation, 
the amount statutorily fixed was Rs. 15,000/- against the death 
and Rs. 7,500/- against the permanent disablement.>¢ 


The important features of this statutory scheme are that 
the claimant shall not be required to plead and establish that 
the death or permanent disablement®’ in respect of which the 
claim has been made was due to any wrongful act, neglect or 
default of the owner or others of the vehicle or vehicles con- 


55. The development of Law in New Zealand seems to be notable. The 
consolidated New Zealand Accident Compensation Act of 1982 pro- 
vides a very comprehensive scheme and it has been described as 
the most ambitious reforms of the Tort Law in the common law 
world. (See for details, Geoggrey W. Palmer “Compensation for 
Personal Injury: A Requiem for the Common Law in New. Zea- 
land”, 21 Am. J. Comp. Law 1 (1973). In Finland the Finnish Act 
of 1959 has practically abolished the personal liability of the owner 
and of the user, in so far as the insurance covers the loss or dam- 
age. Their liability has been replaced by a compulsory insurance 
system for the direct benefit of the injured person. (Finnish Motor 
Vehicle Insurance Act (26th June 1959). In Sweden, after the new 
Traffic Damage Act came into effect in 1976, normally all traffic 
victims are entitled to receive, in principle full compensation for 
their personal injuries with out proof of fault. (See [var Wennborg, 
“Sweden Road Traffic Injuries Compensation”, A.I.D.A. News Let- 
ter, No. 28 Oct. Dec. 1987). 

In USA the subject of no fault liability has received the maximum 
attention. (See Bombangh, “Uniform Motor Vehicles Accidents Re- 
paration Act”, 59 Am. Bar. Assn. Jour. 45 (1973). 

In Engliand, a bill which would have made motorists strictly liable 
to pedestrians, without proof of fault, was in fact given a third 
reading by the House of Lords in 1934, though it was not proceeded 
with the House of Commons. (H. L. Debates, 5th Series Col. 1046 
and Vol. 93, H. L. Debates Col. 148 (3rd reading); see also Douglas 
Payne. “Compensating the Accident Victim’ 13 C.L.P. 95 (1960). 

56. Section 92-A of the Motor Vehicles Act 1939. 

57. Permanent disablement constitutes those injuries involving permanent 
privation of the sight of either eye or the hearing of either ear, 
or privation of any member or joint, or destruction or permanent 
impairing of the powers of any member or joint or permanent dis- 
figuration of the head or face (Section 92-C of the Motor Vehicles 


Act 1939). 
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cerned or of any other person.5? And the compensation shall 
not be denied by reason of any wrongful act, neglect or deiault 
of the deceased or injured.59 The right to no-fault compensa- 
tion is an additional right and a claimant can always enjoy the 
benefits of other rights based on the principle of fault. The no- 
fault compensation has to be made available as expeditiously as 
possible. Na fault compensation shall also be payable to a per- 
son coming under the Workmen’s Compensation Act 1923 if 
the loss gives rise to a claim under the Motor Vehicles Act, 
1939.69 Since it constitutes an interim remedy, a speedy or 
expeditious disposal of such claim are required by law to meet 
the ends of justice. 


The no-fault compensation as fixed under the 1982 amend- 
ment of the Motor Vehicles Act was considered very low and 
there was incessant demand from all circles for enhancing the 
amount reasonably and fix it at a higher limit. 


As a result, the no-fault compensation in respect of death 
and permanent disablement has now been enhanced to Rs. 
25,000/- and Rs. 12,000/- respectively.®! 


The present set up of varied systems of compensation with 
different standards should be replaced by a simple and unique 
system of compensation. The last so many years have been cc- 
cupied with adjusting the law of Torts to the phenomenon of 
liability insurance which destroyed the assumption of indi- 
vidual responsibility and familiarised us with the reality of sprea- 
ding or pooling of losses among large sections of the commu- 
nity. In the process of its evolution the next stage is already 
in the offing, it spells nothing short of the displacement of tor- 
tious liability by a system of direct compensation. 


a K. Radhakrishnan Nair* 


58. Section 92-A (3), Motor Vehicles Act 1939. 

S59. Section 92-A (4), Motor Vehicles Act 1939. 

60. Section 92-D, Motor Vehicles Act, 1939. 

61. Sections 140 to 144, Motor Vehicles Act 1988 (w.e.f. Ist July 1989) 
This enhancement process is likely to be carried further since the 
legislature cannot ignore the developments of the law. 


* M.A., LL.M., Legal Officer, Oriental Insurance Co. Ltd. Cochin and 
part-time Research Scholar, Department of Law, Cochin University 
of Science and Technology, Cochin - 682022. 


BOOK REVIEW 


Sociology for Law Students by T. K. Oommen and C. N. Venu- 
gopal, Hastern Book Company, Lucknow (1988), pp. xvi * 
467, Rs. 55|-. | 


A general text-book on sociology, this book is cesigned to 
cater to the needs of undergraduates, especially those who are 
pursuing pre-legal education. Nevertheless, the book is useful to 
general readers for knowing what sociology is about. The book 
is a joint endeavour of two learned professors of sociology at 
the Jawaharlal Nehru University, New Delhi at the instance of 
the National Law School of India and the Bar Council of India 
Trust. The reason for sponsoring such a project is not far to 
seek. The stream of sociology and the stream of law are essen- 
tially the same. They inter-act in all spheres of human life. 
Law is one of the major manifestations of social life of man. 
Law cannot be an insensitized apparatus. It cannot stand un- 
feeling at and unconcerned with the social needs and aspira- 
tions of man. We do not realise, as observed by Holmes, how 
large a part of our law is open to reconstruction upon a slight 
change in the habit of the public mind. The inseparable link 
between law and sociology is not disputed. This book shows 
through the doors and windows of sociology the mosaic of 
human life, taking within its range the central themes of oriental 
and occidental sociological thought processes. 


The dynamics of law in development is underlined by Prof. 
Madhava Menon in the introduction. He emphasises that legal 
education must re-orient its concern and content to uplift the 
endeavour for development. Evolution of new legal tools and 
strategies for the emancipation of man could be achieved only 
if law associates with social and behavioural sciences. Nine chap- 
ters in part one of the book are devoted to explain concept, 
theory and methodology of sociology: The topics are not dis- 
cussed from a particular sociological perspective, but with a view 
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to sensitizing the reader to a wide spectrum of orientations. To- 
day what we need in India is to give priority to solve problems 
connected with the establishment of peace and prosperity, with- 
out ignoring the global advances made in the field. The merits 
and demerits of three leading methodoligical orientations in socio- 
logy, namely, vositivism, humanism and materialism are discuss- 
ed in this part. An appeal is made for an integrated methodo- 
logy which can adequately deal with the vexed social ills. How- 
ever, an integrated system does not exist as of now. One has 
to await its emergence and crystallization. The discussion on the 
theories of sociology illuminates current philosophies like func- 
tionalism, marxism and interactionism. According to Prof. 
Oommen, a new perspective known as ‘ethnomethodology’ has 
come up. The followers of this school do not subscribe to the 
view that actual or objective social order exists. They believe 
that the concept of social order is a fiction or a prolific imagina- 
tion, and not an objective fact. 


How to effectively construct social reality or arrive at an 
understanding of society by the process of collecting and analy- 
sing data? These aspects and the multiple questions of social 
order, social process and social change are discussed in an ela- 
borate manner. The hallmark of society is the cultural element. 
Individuals or groups devoid of culture is reduced to sheer bio- 
logical organism. Man’s personality emerges out of the inter-play 
between society and culture. The relationship between society, 
culture and personality assumes significance in this context. The 
final chapter in part one opens up a discussion in this respect. 


Part two of the book contains sixteen chapters, which unfold 
the social panorama of Indian society and its changing trends in 
major sociological pathways. The chapter on family and kinship 
presents interesting exposition. The study of family in the con- 
text of social change supplies endless information. The findings 
of the western and the eastern sociologists in this regard appear 
to be rewarding. The historical background of inheritance in the 
Hindu tradition as well as the history of the evolution of mar- 
riage and divorce in India given in the book is useful to law 
Students. In a chapter on ‘Caste and Class’ an attempt is made 
to give a comprehensive perspective. Although there has been 
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some transition from caste to class, it is not a notable pheno- 
menon of Indian society. This conclusion is tenable. “For a Jong 
time to come”, it is observed, “the primordially based caste and 
the occupationally based class are likely to be engaged in a 
competitive game in the economic, political and social spheres”. 


No doubt, a book on sociology must deal with different facets 
of economic theories and development. The chapter on ‘Eco- 
nomy and Society’ subserves this purpose. It highlights the inter- 
dependence between economic activity and social behaviour, and 
briefly examines the basic theory of value and the notion of 
market. It also deals with the agrarian reforms in India and its 
social consequences. It is rightly pointed out that the Indian 
land reform is a liberal and not a radical solution. Hence it has 
led to political agitations including Naxalite Protest against land- 
owners in Kerala, West Bengal and Andhra Pradesh. It is a 
lamentable fact that the benefit of land reforms has not reached 
all genuine tenants and tillers of the land. Nonetheless, India’s 
progress in the agricultural sector cannot be belittled. In a short 
chapter on ‘Polity and Society’ a survey is made on the politi- 
cal development from ancient times till today, including the re- 
cent introduction of Panchayati Raj. Under the new legislative 
scheme Panchayat is given the status of the leader and guide 
in all socially important areas, and yet its modern functions bear 
little comparison with the glorious panchayat tradition of ancient 
India. ; 


Several maladies of political behaviour in the Indian con- 
stitutional set up are outlined. The pervasive feeling amongst 
many people that a Hindi state like U.P. exercises hegemony in 
national affairs is one of them. Tension exists between trade 
union and management, landowner and labourer, superior and 
subordinate in white and blue collar labour sectors and the rural- 
urban sections. ‘Education and Society’ is another vibrant area 
of study. The educational systems in the ancient, medieval and 
modern times are evaluated. While dealing with ancient gurukula 
systems, it is stated in chapter 14 that it was a system of educa- 
tion by which training was imparted to young pupils at the her- 
mitage of the guru or teacher. Only the members of upper castes 
were admitted to it. The members of the lower castes were 
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given vocational training under the aegis of family or kin-group. 
In the former type, education was broadbased. It included phi- 
losophy, religion, ethics, biology, astronomy, archery, science of 
war and the like. In the latter type, on the other hand, the 
emphasis was laid on practical aspect. The Muslim kings did 
not interfere with the Hindu social organisation or the Hindu 
system of education. Unlike the gurukulas, Islamic schools were 
more liberal in admitting talented pupils. They were open to 
commoners also (see, pp. 201-202). 


Attempt is made to project history in a  dispassion- 
ate spirit, The role of education both in _pre-inde- 
pendent and_ post-independent India is dealt with. 
Table 16.2 shows the pattern of investment in a period of about 
three decades in the field of education. Table 16.3 indicates 
that enrolment in schools is neither universal nor uniform. It 
is startling to note that due to the demographic expansion illite- 
racy has grown and there are about 22 crores illiterates in the 
country. The state level variation in literacy is also dishearten- 
ing. One district in the State of Kerala, namely Ernakulam, has 
achieved hundred percent literacy recently. However, the nation- 
al literacy level is about 33 percent. Great variation exists in 
different states. Kerala, Maharashtra and Tamil Nadu have made 
good progress in literacy and primary education. But Bihar, 
Rajasthan and Orissa lag far behind. The problem of higher 
education in contemporary India is also examined. 


To a novice in law, the chapter on ‘Law and Society’ would 
give Vision and understanding. The evolution of legal systems, 
the importance of law in the advancement of human society and 
the sociological approaches to law are dealt with here. It is re- 
marked that the rich and powerful sections, politicians, top go- 
vernment functionaries, private businessmen are the ones who 
flout law because of their previleged position. They evade tax, 
manipulate licence, accept bribe and defy law in several res- 
pects. Even if the deviant acts are exposed by judicial enquiry 
at the cost of hard-earned public fund, little follow-up action 
is taken up against corrupt politicians and bureaucrats. Ironical- 
ly, it is rightly pointed out, these people pose as the guardians 
of morality and ethics in public life. The book further deals with 
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topics like Formal Organizations, Occupations and Professions, 
Religious Pluralism, Linguistic Diversity, Urban-Peasant-Tribal 
Communities, Women and Society, Youth and Society, Social 
Movements, Social Deviance and Social Change. 


The authors deserve appreciation for the critical approach. 
Dealing with the constitutional process in India, Prof. Oommen 
remarks: 


“TInstitutionlised inequality was an accepted principle of 
Indian caste system; equal justice under equal circumstances 
was unknown under the traditional Indian set up, equality 
of opportunity was meaningless under a system where edu- 
cation and occupation were caste-based. Therefore, if we 
look at the ideas contained in the Indian Constitution against 
the backdrop of the traditional social values we cannot but 
be struck by their radical character’. (p. 442). 


He further observes that notwithstanding the voluminous agra- 
rian legislations in free India, agrarian unrest is widespread and 
the problem remains basic and fundamental. To a large extent, 
the non-violent Bhoodan-Gramadan movements and the violent 
Naxalbari-like agitations are the outcome of the failure of the 
legislative scheme in the agrarian sector. Similarly, the unrest 
rampant among the industrial labour in our country, the frequent 
tribal revolts, the various protest movements to champion the 
cause of backward classes are all the direct consequences of the 
failure of planning and legislation (p. 443). 


The book is a valuable contribution and a useful aid to 
understand sociology in general and the current sociological pro- 
blems in particular. The objective approach maintained through- 
out the book is commendable. The topics selected for discussion 
and their analysis make good reading. The book reaffirms the 
feeling that majesty of the law lies in serving the social needs. 


— K. B. Mohamed Kutty* 


* LL.M. (Cochin), Ph.D. (Cochin), Advocate, High Court of Kerala. 


M. R. T. P. Law and Practice by M. V. Dhandapani, Sultan 
Chand and Sons, Delhi (1988), pp. xvi + 441, Price Rs. 37.50. 


From the very inception of mercantalism, there was the 
craving for monopolisation, But the society at all times has 
looked upon the monopoly with great suspicion and contempt. 
Governmental efforts to regulate the market behaviour of the 
enterprises are as old as the Government itself. Modern Govern- 
ments view monopolies with jealousy. They have often taken it 
as their obligation to divest the evolution of monopolies and to 
dilute the already existing ones. In India, the prevention of con- 
centration of wealth and means of production in a few hands 
is a constitutional mandate to the Government. The Monopolies 
and Restrictive Trade Practices Act 1969 embodies this obliga- 
tion. This Act is unique as it has economic, political and social 
overtones. | 


The book under review is the second edition of the one 
which appeared in 1985. It is written to subserve the needs of 
law students. Although it is a student edition, it caters the 
needs of every jurist who wants an overall knowledge about the 
monopoly law in India. As a student aid it maintains a high 
standard. | 


The personal views of the author are writ at large in the 
preview to the book. He is fully justified when he said critically 
that the Act has been framed to serve the politician and the 
industrialist though ‘public interest’ has been made the touch- 
Stone in its implementation. He could have very well added the 
bureaucrates also with the politicians, since some provisions of 
the Act best subserve their interest. He expresses his sincere 
doubts as to the effectiveness of the Act in ‘catching the fish’. 


The book is divided into nine chapters. It aslo contains 
eight Annexures. The first chapter is introductory in nature which 
probes deep into the object and scope of the MRTP Act 1969. 
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The scope of the Act is limited to the control of monopolistic, 
restrictive and unfair trade practices pursued by undertakings 
other than those exempted under Section 3. This Section pro- 
vides a blanket exemption to the practices followed by Govern- 
ment undertakings, business ventures of local self Governments, 
trade unions, co-operative societies and financial institutions. Pre- 
sently, these exempted institutions satisfy the major share of the 
consumer needs. The author has said rightly that public interest 
warrants the inclusion of these undertakings also within the pur- 
view of the Act at least for the purpose of controlling restric- 
tive and unfair trade practices pursued by them. He opines that 
no forward looking democratic Government can legitimately shut 
its eyes towards the basic needs of the consuming public for 
long. The administration of the Act through the instrumentality 
of the Monopolies and Restrictive Trade Practices Commission 
is also discussed in detail in this chapter. 


The four important vices sought to be curbed by the MRTP 
Act are the control of (i) concentration of wealth and means 
of production (ii) monopolistic trade practices (ili) restrictive 
trade practices and (iv) unfair trade practices. The methodo- 
logies adopted by the Act are by supervision, registration, and 
investigation. The provisions controlling the above practices 
through this tripple mechanisms are discussed elaborately in 
chapters 2 to 6. The viability of these provisions tested with 
factual situations confronted in cases are lucidly dealt with in 
these chapters wherever necessary. The author has been keen 
enough to cite uptodate cases concerning the topics under dis- 
cussion. It is salutory in view of the fact that the decisions of 
the MRTP Commission are not readily available in most of 
the law reports. 


The seventh chapter contains a review of the provisions of 
the Act dealing with concentration of economic power, mono- 
polistic trade practice and restrictive trade practice. The author 
is of the view that the influence which the Act exerted on the . 
economy of the nation calls for a fresh look on the Act. The 
role of the Central Government in the regulation of the con- 
centration of economic power in the opinion of the author has 
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been paternal which is evidenced by the growth rate which the 
MRTP companies acquired over the years. The Tables and 
other datas given in this chapter takes the reader to the higher 
realms of analysis. 


Control of unfair trade practices by the enterprises is in- 
evitably a new introduction into the Act by the 1984 amend- 
ment. This amendment was made mainly based on the report 
submitted by the Sachar Committee in 1978. A brief discussion 
on the 1984 amendment is given in chapter 8. 


The MRTP Act confers a lot of responsibilities on the 
companies especially when they are covered by any of its pro- 
visions. The secretarial job that is to be carried out in conse- 
quence of the act is briefly summarised in the last chapter. This 
is useful to company secretaries and practitioners on company 
law. 


Model questions spread over the entire topic discussed in 
each chapter are very helpful to students of law. Most of the 
questions are choosen from the competitive examinations held 
on the topic. 


The annexures which contains a host of the relevant in- 
formation is an added advantage of this book. The author has 
appended here the very recent orders issued by the Central Go- 
vernment under the MRTP Act. The annexures which itself takes 
one-third of the space in the book makes it a ready referencer. 


Considering the content of this book it can undoubtedly be 
said that the price is very reasonable. This book must neces- 
sarily find a place in law libraries as a useful guide for students 


as well as teachers. 


— V. §S. Sebastian* 


* B.A. (Kerala), LL.B. (Raipur), LL.M. (Cochin); Lecturer, Depart- 
ment of Law, Cochin University of Science and Technology, Cochin- 
682022. 
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Impact of Tenancy and Land Refane 
in Himachal Pradesh 


P. L. MEHTA* & M. G. CHITKARA** 


Land reform is the most crucial test which our political 
system must pass in order to survive.! To quote Laski: “To the 
threat of revolution, there is historically one answer viz, the re- 
forms that give hope and exhilaration to those to whom the 
revolution otherwise makes an irresistable appeal”.? The 
need of the day is to usher in an era of comprehensive 
tenancy and land reforms and not to leave the peasan- 
try half-way as otherwise this would certainly result in a revolu- 
tion and quite possibly bloodshed and violence.? To take the 
peasant only half way on the road of tenancy and land reforms 
is to expose them to great insecurity which has dangerous poli- 
tical consequences.* A close survey will disclose that the basic 
and primary problem in India is the land problem inherited as a 
legacy of the British colonialism which destroyed the traditional 
pattern of peasant proprietorship on land. Inequalities, lack of 
opportunities, poverty and all other sufferings are the results of 


* Assistant Professor of Law, H.P. University, Shimla. 
* Formerly, Advocate General, Himachal Pradesh. 


1. Indira Gandhi, “Inaugural Address”, Chief Ministers’ Conference on 
Land Reforms, 26-27th Sept. 1970, Ministry of Agriculture, Govern- 
ment of India, New Delhi; also see M. S. Golwalker, Spot Light 
(1974), p. 7. 

2. Quoted in P. C. Joshi, Land Reforms in India: Trends and nen 
tives (1975), p. 90. 

3. Binapani Satapathy, Land Reforms Bee Saation in Orissa (1977). 
Deane, 

4. Supra n. 2, p. 102. 


234 Cochin University Law Review [1990] 


undue concentration of land resources in the hands of the few 
at the expense and to the exclusion of the large majority of peo- 
ple in the country.5 The saying of Edward Markham depicts the 
extent of miserable life of the poor peasane at the ugly hands 
of the cruel landlord: os os 


“Bowed by the weight of centuries ore leans upon his hoe 
and gazes on the ground, the emptiness of ages in his face, 
and on his back the burden of the world....” 


In these circumstances, it is not possible at all for a har- 
rassed, oppressed and demoralised peasantry to share the fruits 
of the freedom. Therefore, the first step towards ending poverty 
and exploitation is that land must belong to the tillers and all 
intermediaries. must disappear.? A mighty change in the. present 
system of landownership has to: be brought in order to reduce 
the chance of exploitation of the poor tenants by the rich land- 
lords. The path of progress in our country lies in. re-arranging 
our agricultural sector so as to cherish the goal .of-socio-econo- 
mic democracy.where justice will be done to all, the fruits of 
the independence can be shared by all, starving millions will 
have a shelter to live in and.at least, a morsel: of food each 
day.° To a large extent, the fate of economic and social demo- 
cracy will depend upon the manner in which the contradiction 
between the land control and land utilization on the one hand 
and land control and equitable enjoyment of the Banaue of 
the land on the other is solved amicably.? 


To foster this goal Directive Principles of State Policy en- 
shrined in the Indian Constitution enjoin the State to see that 
ownership and control of the material resources of the country 
are so distributed as to subserve the common good, that the 


5. M. L. Shrimal, Land Reforms: Promise and Performance (1985), 
p. XXX. 

6. As cited in F. Tomasson Tannuzi, Agrarian Crisis in India: The 
Case of Bihar (1974), p. ix (preface). 

7. Jayaprakash Narayan, Towards Total Revolution (1978), »v. 7. 

8. For details see, Constitution of India, Preamble. 

9. P. T. George, “Land Reforms: Promise and Performance” 35 (1) 
Kurukshetra Law Journal 29 (October 1986). 
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operation of the economic system does not result in the concen- 
tration of wealth and: means. of: production to: the common de- 
triment. !° Similarly, Forty-fourth Amendment!!! to the Consti- 
tution states that the State shall strive to minimise the inequali- 
ties in status, facilities and opportunities, not only among the 
individuals but also among groups of people residing in different 
areas or engaged in different vocations. Besides, the Government 
of India is going to introduce a constitutional Bill giving protec- 
tion to various land reforms laws from being challenged in courts 
on the ground of infringement. of any of the fundamental rights. !? 
The whole philosophy of tenancy and land reforms assimilates 
within its ambit the famous eis. of prevented!) “O learned 
men, uplift the down-trodden again”. | 


“Tt is on this philosophy that the Government of Himachal 
Pradesh enacted the Himachal Pradesh Tenancy and Land Re- 
forms Act 1972, to give effect to the policy of the State towards 
securing the goal embodied in clause (b) and (c) -of Article 
39 of the Constitution of India. The Act came into effect from 
February 21, 1974. This paper is an attempt to analyse the 
working of the Act and to assess the attainment of its objectives 
on the basis of Records and data available upto December, 
1989. sar | 


Historical Background of the Act 


The idea of tenancy and land reforms in the present form 


10. For details see Constitution of India, Part IV, Article 39. 

11. Forty fourth Amendment was carried out in 1978 with an objective 
~ to cherish the goal of socialistic pattern of society and thus a new 
- clause was inserted under Article 38 (2) of the Constitution. 

12. See Indian Express, February 23, 1990, p. 1. The cabinet has 
decided to include 55 such land reform laws passed. by various 
States in the ninth Schedule of the Constitution taking the total 
number of such laws to 224. Also see V. P. Singh, “Farm Policy 
Soon”, Tribune, May 10, 1990, p. 7. The Prime Minister vide 
his statement has expressed the need to include the right to have 
land in the Ninth Schedule of the Constitution. 

13. See Dhananjay Keer, Dr. Ambedkar: Life and Mission (1971). p 
463. 


’ 
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was conceived in Himachal Pradesh after the very inception !4 
of the Pradesh in 1948. The first step in this direction was 
taken in 1953 when the Himachal Pradesh Abolition of Big 
Landed Estates and Land Reforms Act 1953 was enacted by 
the State (the then Union Territory) Legislature. This Act was © 
a compendious law containing provisions on abolition of land- 
lordism and intermediaries. The Act provided that a tenant hold- 
ing land of a landlord may apply to the Compensation Officer 
for acquiring proprietary rights in respect of the land so held. 
However, this Act did not have suo moto application so far 
as the vestment of the proprietary rights in the tenants was con- 
cerned. In October, 1958, the Act was struck down by the 
Supreme Court as ultra vires on the ground that Himachal Pra- 
desh was not properly constituted and as such the legislation 
passed by such an Assembly had no force of law.'!5 However, 
the legislation was validated by the Constitution Validation 
Act 1958, by the Parliament. Even this Validation Act was chal- 
lenged in the Supreme Court. In April, 1960, the Supreme Court 
held that Parliament was competent to pass the Validation Act 
and the Act was intra vires.!6 


On ist November, 1966, as a result of reorganisation of 
Punjab State, certain areas!’ of the erstwhile Punjab were merg- 


os 


14. See Foreign Jurisdiction Act 1947, Sections 3 and 4. It was in pur- 
suance of these two sections that an agreement was signed by the 
Rulers of 21 Punjab Hill States which issued H.P. (Admn.) Orders 
1948. According to this Order the territories of 21 States with their 
tributaries as per schedule of the Order namely; Chamba, Mandi, 
Sirmour, Suket, Baghal, Bhagat, Balsau, Bushahr, Bhajji, Bija, Dhar- 
koli, Dhami, Jubbal, Keonthal, Kumarsain, Kunihar, Kuther, Mah- 
log, Mangal, Sangri and Throach constituted H.P. Also see H.P. 
and Bilaspur (New State) Act 1954 and Punjab Recognisation Act 
1966. 

15. See Des Raj Mahajan, “Land Reforms in Himachal Pradesh” in 
symposium of Social and Economic problems of Hilly Areas (25 
years of formation of Himachal Pradesh) 1974, pp. 21-25. 

16. See Jadab Singh v. Himachal Pradesh Administration, A.1A.R. 1960 
S.C. 1008. 

17. For details see P. L. Mehta, “Land Ceiling in Himachal Pradesh: 
A Socio-Legal Study”, [1989] C.U.L.R. 247 at p. 250. 
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ed in Himachal Pradesh. Immediately on merger of such areas, 
the disparity in the tenancy laws of the merged and old areas 
became evident. 18 There were complaints !? of arbitrary eject- 
ment of tenants from the merged areas. Therefore, 
the first step to ameliorate the lot of tenants in 
these areas was passing of Himachal Pradesh (Transferred 
Territory) Tenants (Protection of Rights) Act 1968, providing 
security against ejectment of the tenants. The Act was valid for 
a year. The life of the Act was further extended for two years 
by two amending Acts of 1969 and 1970 and the Government 
was further empowered to extend its validity, if necessary, by 
way of Notification under the 1970 Act. Thus the Government 
further extended its validity by Notification upto November, 
1971. In 1971 September the State Legislative Assembly 
passed the Himachal Pradesh (Transferred Territory) Tenants 
(Protection of Rights) Act 1971, putting a blanket ban on eject- 
ment of tenants for one year. This period was further extend- 
ed for six months by promulgating an Ordinance which was re- 
placed by an amending Act passed in December, 1972. 


Immediately on merger of areas from the Punjab, the uni- 
fication of tenancy laws came under the examination of the Go- 
vernment. In the meanwhile, a discussion on national level in 
pursuance of the policy of the Government started. The Govern- 
ment of India appointed Central Land Reforms Committee of 
which the then Chief Minister of H.P. Dr. Y. S. Parmar, was also 
a member. The recommendations of the Committee were further 
examined by nine member panel of the All India Congress Com- 
mittee. These were further reviewed in the Chief Ministers’ Con- 
ference held in Delhi on July 23, 1972. It is on these guidelines 
that H. P. Tenancy and Land Reforms Act 1972 has been en- 
acted to achieve the objectives of the tenancy and land reforms 
laid down by th Central Reforms Committee in 1972. 


Objectives of 'the Act 


The Himachal Pradesh Tenancy and Land Reforms Act 


18. Ibid. 
19. Supra n. 15, pp. 21-25. 
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1972, has been enacted to herald a new era weeding out all the 
intermediaries from the agrarian scene. It seeks to eliminate all 
forms of exploitation and social injustice so as to assure equa- 
lity of status and opportunity to the poor tenants in Himachal 
Pradesh. The Act aims at the removal of such institutional and 
motivational obstacles as stood in the way of modernisation of 
agriculture and a more egalitarian social structure by breaking 
the old feudal, semifeudal exploitation by providing security of 
tenure and regulation of rent for tenants and bringing direct 
contact between the tiller and the State and give social and eco- 
nomic status to the landless by redistributive measures.?° 


The Act is designed to replace tenancy relations characteris- 
ed by exploitation and antagonism with those of fairness and co- 
operation, so that tenant and landlord can be motivated to make 
a maximum contribution to increase the production. ?! It seeks 
to reform, change and overhaul the land tenure system that was 
in vogue at the time of the abolition of Zamindari and introduce 
suitable changes in it as the consequence of such abolition. To 
be true, the Act is actuated by the desire to secure justice to 
the poor tenants and create conditions which would enable them 
to lead a better life to develop a true sense of community spirit 
without which democracy promised by our national charter can- 
not blossom fully. 


The sole purpose of the Act is to maximise production, to 
raise its standard and to enable each and every poor tenant to 
produce more than he is producing today. It affords every one 
full opportunity for maximum growth and development through 
personal efforts. The whole mechanism of the Act revolves 
around the philosophy that the distinction of high and low, 
superior and inferior, exploitor and the exploited should disap- 
pear and all people working together should succeed in taking 
society forward along with path of progress intended to by the 


90: For details see H.P. Tenancy and Land Reforms: Act 1972, Chap- 
ter IX, X and XI. 

21. See Shvaraiah, Political Demensions of Land Reforms in India 
(1985), p. 18. . E 


C.U.LR.  ~P. L. Mehta & M. G. Chitkara 239 


founding father’s of the Constitution of India??. The whole policy 
of the land reforms: envisaged under this Act, apart from remov- 
ing the burden of the actual tiller of the land, is to spread the 
income from land more evenly among the peasantry so as to 
accomplish the -goal of distributive justice which is the goal of 
our government.23 To epitomise, the objectives of the Act may 
be summed up as follows: _ 


: (i) Abolish Zamindari system which involves intermediaries 
between the tiller of the soil and the State. 


(ii) Reform the law relating to land tenure conseqae on 
such abolition. | 


(iii) Substitute the bewildering variety of existing land tenures 
by a simple and uniform scheme. 


(iv) Provide for the suo-moto acquisition of right, title and 
- interest of the intermediaries by their tenants. 


(v) Regulation of rent between the land owner and the tenant. 


_.(vi) Prohibit letting and sub-letting except under exceptional 
- circumstances expressely provided under the Act. 


(vii) Put control on the transfer of land by the agriculturist 
to a person who is non-agriculturist. 


(viii) Raise the living standard of the poor tenants and assist 
in the task of national reconstruction. 


(ix) Help to build a welfare state founded on egalitarian social 
order for the attainment of non-violent socio- -economic re- 
volution. 

Salient provisions of the Act | 
: The Himachal Pradesh Tenancy and Land Reforms Act 
2. For details see Constitution of India, Preamble. 


23:. P,. R.. Dubhashi, “Land Reforms: Intention, Implementation. and 
Impact” 35 (1) Kurukshetra Law Journal 16 (October, 1986). 
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1972, extends to the whole of the State of Himachal Pradesh. ** 
The Preamble 25 of the Act states that the basic objective to 
bring this legislation is to unify, amend and consolidate the laws 
relating to tenancies of agricultural lands and to provide for cer- 
tain measures of land reforms in Himachal Pradesh. It deals pri- 
“marily with the relation between landowner and tenant and does 
not govern the subject matter of a person who litigates under a 
title other than that of a tenant.2® It defines and prescribes the 
respective rights of and relationships between landowner27 and 
the tenants 28 relating to tenancies of agricultural lands situate 


24. See H.P. Tenancy and Land Reforms Act 1972, Section 1, Sub Sec- 
tion (2). | 

25. The Preamble of the Act reads: “An Act to unify and consolidate 
the laws, relating to tenancies of agricultural lands and to provide 
for certain measures of land reforms in Himachal Pradesh’’. 

26. For details see I/m Din. v. Imangal Singh, A.I.R. 1941 Lah. 189, 
also see Mst. Mallan v. Gora Mal, A.I.R. 1936 Lah. 922, Daulat 
Ram and others v. State of H.P., 1979 Sim. L.C. 215 (HPHC). 

27. The word ‘landowner’ has been defined under Section 2, Sub-section 
10 of the Act. It runs as follows: “Landowner means a person de- 
find as such in Himachal Pradesh Land Revenue Act, 1954 (6 of 
1954) or the Punjab Land Revenue Act, 1887 (17 of 1987) as the 
case may be, and shall include the predecessors or successors in 
interest of the landowner. However, Section 4, Sub-section (9) of 
M.P. Land Revenue Act, 1954, states: “Landowner” does not in- 
clude a tenant or an assignee of the land revenue but does include 
a person to whom a holding has been transferred, or an estate or 
holding has been let in form, under this Act for the recovery of an 
arrear of land revenue or of a sum recoverable as such an arrear, 
and every other person who is in possession of the estate or any 
share, or portion thereof, or in the enjoyment of any part of the 
profits of an estate. 

28. The word ‘tenant’ has been defined under Section 2, Sub-section (17) 
of H.P. Tenancy and land Reforms Act, 1972. It reads: ‘tenant’ 
means a person who holds land under a landowner and is, or but 
for a contract to the contrary would be liable to pay rent for that 
Jand to that landowner and includes (i) a sub-tenant; and (ii) the 
predessors or successors in interest of a tenant or a sub-tenant as 
the case may be, but it does not include (a) a (mere) mortage of 
the rights of landowner, or (b) a person to whom holding has been 

(f. n. contd.) 
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within the State of Himachal Pradesh. 29 


The Act enumerates the grounds 3° for setting up the rights 


of occupancy in favour of the tenants. Grounds on which the 
tenant can claim the right of occupancy under this Act are that 
he-— 


(i) at the commencement of this Act has for a period not 


less than twelve years been occupying land paying no 
rent beyond the amount of land revenue thereof and 
rates and cessess for the time being chargeable thereon. *! 


(ii) having owned land, and having ceased to be the land- 


owner thereof otherwise than for forfeiture to the Govern- 
ment or than by voluntary act, has since ceased to be 
landowner, continuously occupied the land. +? 


(i111) has broken upon land for cultivation. >? 


(iv) has exchanged the land, formerly occupied by him for 


ze. 


30. 


a(, 
a2, 
asi 
34. 


other land belonging to the same landowner. ** 


transferred or an estate or a holding has been let in farm under 
the Himachal Pradesh Land Revenue Act 1954 or Punjab Land Re- 
venue Act 1987, as the case may be for the recovery of an arrear 
of land revenue or of a sum recoverable as such an atrear. 

The definition of “tenancy” has been given in the Act under Sec- 
tion 2 (18). It runs “tenancy” means a parcel of land held by a 
tenant of a landowner under one lease or one set of conditions. 
Thus according to this definition tenancy arises when two conditions 
are fulfilled: (i) tenant obtains the right to enter upon and _ possess 
that land and (ii) he actually enter into possession. The test under 
the Act whether the person has or has not become a tenant is whe- 
ther such person having the right to enter upon and possess parti- 
cular land, has or has not entered into possession, in pursuance of 
that right. If such person has entered, he is a tenant. If such per- 
son has not entered, he is not a tanant and hence there is hardly 
any question of tenancy to come into existence. Also sce Joti v. 
Maya 44 PR 234 (1981) (FB). 

For details see H.P. Tenancy and Land Reforms Act 1972, Chap- 
ter II Ss. 3-8. 

Id., Section 3, clause (a). 

Id., clause (b). 

Id., clause (c). 

Id., Section 4. 
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a8 has a right of occupancy in the land under any law re- 
=? lating 40" ‘tenancy on lands, applicable anywhere in Hima- 
chal Pradesh immediately before the commencement of 

this Act.35 


(vi) has right of occupancy on any ground other than speci- 
fically mentioned under this Act.6 


The Act spells out the provisions}? regarding the abolition 
of inter- mediaries on land and brings the tillers of the land in 
direct contact with the State. Both occupancy and non-occupancy 
tenants have been elevated to the status of owners *® of the land. 
All rights, title and interest, recognised by any law, custom or 
usage for the time being in force, with respect to the land con- 
cerned, of the land owner in the land held under him by an 
occupancy tenant stand extinguished and deem to vest in the 
occupancy tenant free from all encumbrances created by the land 
owners.°9 In order to obtain proprietary right in the land the 
occupancy tenant is required to pay an amount equal to forty- 
eight times 49 the land revenue and rates and cesses chargeable 
in respect of that land. However, the amount payable by non 
occupany tenants is ninety- -six times*! the land revenue plus rates 
and cesses chargeable in respect of that land. 


35. Id.,:Section 7. 

36. Id. Section 5. The scope of this section has been deliberately kept 
vide enough to embrace all cases where in view of special circum- 
stances of the case, the court may think it equitable and just to 
confer occupancy rights. No list of such circumstances are exhaus- 
tive and it is necessary to decide each case on its merits. For details 
see Tota Ram vy. Rana Bashisht. Singh Chandra 36 LLT 32 (1957). 

37.. H.P. Tenancy and Land Reforms Act 1972, Chapter IX and X. 

38. Id., Sections 94 and 104. However, there are exceptions to this rule. 

* --Tenants cannot get proprietory rights under Section 94 and 104 if 
they are tenants under the lease specifically mentioned in Section 
30 of this Act. Also see pedarsnana Devi v. Union of India, 1978 

gon.Sim. - L.C.: 330... | hae 

39. Id., Section 94. 

40. Id., Section 95. 

41. Id., Section 104, Sub-section (5) of the Act. NPS see Mohan Singh 
v. Jaswant Singh 1986 Sim. L.C. (F.C.) p. 70; Smt. enaelate Dey 
v. Union of India, 1978 Sim. L.C. 330 (HPHC). 
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The Act has evolved a detailed machanism for the regula- 
tion of rent between landowner and the tenant. 42 The rent. pay- 
able by the tenant cannot exceed*3 one-forth of the crop of such 
land or of the value of such produce. No landowner can en- 
hance: “4 the rent merely on the ground that. it is less than the 
maximum rent prescribed under the Act. It has been made an 
offence 45 for a landowner to collect rent more than the prescrib- 
ed maximum rent. He can on conviction by a Magistrate, be 
liable to imprisonment which may extend to six months or 
fine which may extend to one thousand repees or with 
both. There have been added few provisions*® empower- 
ing the Court to allow the revision from the rent payable by 
the tenant if it appears that the area of tenancy has been dimi- 
nished by diluvion or that the produce thereof has been dimi- 
nished by drought, hail, deposit of and or other like calamities. 
It is an offence:47? for the land owner to collect from a tenant 
any rent of which payment has been remitted or is under the 
suspension. The. act :obligates *8 the landowner to give a valid 
receipt to the tenant for the rent received by him. In case of 
refusal to issue receipt, tenant may apply to a Revenue Officer 
for leave to deposit the rent in his office and it shall be deemed-49 
to be a payment to his landowner in respect of due rent. 


The Act incorporates many provisions about the improve- 
ment and compensation of land. A tenant may at any time ap- 
ply°® in writing to the landowner for permission to make im- 


42. ‘he Act, Chapter III, Ss. 9-29. 
43. Id., Section 20, clause (i). 
44. Id., Section 20, clause (2). 
45. Id., Clause (3). 
46. Id, Sections 23 and 24. Pst se , 
47. For details see Section 25, Sub-section (5). ‘tt states: “It. shall 
be an offence for a landowner to collect from a tenant any rent 
of which payment has been remitted or is under suspension, and he 
shall on conviction by a Magistrate, be liable to imprisonment which 
may extend to six months or punishable with fine which may e€x- 
tend to one thousand rupees or with both. 
48. Id., Section 26. 
49, Id., Section 27. | 
50. Id., Section 46, Also see Indian Express, Mia 13; 1990, p. tae 


244 Cochin University Law Review [1990] 


provements on the land leased to him. In case the landowner 
refuses, without reasonable cause, to grant the required permis- 
sion, the tenant may make an application 5! to the Assistant 
Collector for the grant of such _ permission. A 
tenant, who has made an improvement on his tenancy in ac- 
cordance with this Act, can not be ejected >? until he has re- 
ceived compensation for the improvement. A tenant who has 
cleared and brought under cultivation waste land shall, if eject- 
ed from the land, be entitled to receive from the landowner as 
compensation for disturbance, in addition to any compensation 
for improvements a sum to be determined by the Revenue 
Court.°3 If the Court decrees the ejectment of the tenant it 
shall determine the amount of compensation due to the tenant 
and shall stay>* execution of the decree until the landowner 
pays into Court that amount less any arrears of rent proved to 
the satisfaction of the Court to be due to him from the tenant. 
If from any cause the amount of compensation payable to a ten- 
ant has not been determined before the. tenant is ejected, he has 
been clothed with a right to make an application to the Court 
within one year from the date of his ejectment for the deter- 
mination of such compensation. An order made by the Court 
or Revenue Officer regarding compensation may be executed 
as a decree for money*> on the landowner. 


The Act also aims at providing security of tenure to ten- 
ants. A tenant cannot be ejected otherwise than in execution of 
decree for ejectment, except, when a decree for an arrear of 
rent in respect of his tenancy has been passed against him and 
remains unsatisfied. A tenant other than occupancy tenant can- 


$1. The Act, Section 46. 

$2. Id, Section 49. 

53. Id., Section 50. 

54. Id., Section 51, Sub-section (2). 

55. Id., Section 55, Sub-section (2). 

56. Id., Section 37. Moreover, when a tenant in any land dies, the 
right in tenancy devolves on his legal heirs strictly in accordance 
with the rules of succession under Section 45 of this Act. This clause 
makes it undoubtedly clear that both occupancy and non-occupancy 

(f. n. contd.) 
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not be ejected from his tenancy except on ground specifi- 
cally provided under this Act.57 If a tenant is dispossessed with- 
out his consent otherwise than in execution of a decree or than 
in pursuance of any order of ejectment he may make an appli- 
cation.5? for recovery of possession or compensation, or for both. 
Whoever dispossesses a tenant without his consent or otherwise 
than in execution of a decree is liable for punishment with fine 
which may extend to rupees one thousand.°® 


The Government of Himachal Pradesh has been empower- 
ed39 to appoint Land Reforms Officers to carry out the pur- 
poses of this Act. They have been vested with the powers of 
Civil Court under the Civil Procedure Code, 1908, for the pur- 
pose of administering oaths, taking evidence and compeiling the 
production of documents and material objects.6! Every order 
made by Collector, Commissioner or Financial Commissioner is 
final and cannot be called in question in any Court of law.62 No 
prosecution, suit or other proceeding can lie against any officer 
for anything which is in good faith done in pursuance of this 
Act or any rules made thereunder.® 


Progress in Implementation 


The first step towards the implementation of Himachal Pra- 
desh Tenancy and Land Reforms Act 1972, is that the Gover- 
nor in exercise of powers vested in him under Sections 89, 103, 
117 and 122 of the Act framed rules,** namely, the Himachal 


tenants and their successors in interest have been provided a com- 
piete security or tenure and cannot be ejected otherwise than in 
execution of decree for ejectment on the grounds specified in Sec- 
tion 34 of this Act. , | 

57. For the grounds of ejectment, see the Act, Section 34; Also see 
Sudershana Devi v. Union of India, 1978 Sim. L.C. 330 (CHPHC). 

58. The Act, Section 43. 

59. Ibid. 

60. For details see Section 93. 

61. Ibid. 

62. Id., Section 101 and 115. 

63. Id., Section 102 and 116; also see Sudarshana Devi v. Union of 
India 1978 Sim. L.C. 330 (HPHC). 

64. These rules were published in the Rejpatra, Himachal Pradesh, Ex- 
tra-ordinary, dated September 11, 1975. 
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Pradesh Tenancy and Land Reforms Rules 1975. The Act, 
though in force w.e.f. February 21, 1974, effectually came into 
force on 3-10-1975 i.e. the date on which the rules were fram- 
ed under this Act.®> In order to expedite the implementation of 
the. Act, procedure to confer proprietory rights on occupancy and 
non-occupancy tenants has been simplified. The revenue proceed- 
ings have been made as brief as the nature of case admits. °° 
The rules provide that orders of ejectment shall be enforced in 
the manner provided in the Code of Civil Procedure and in the 
enforcing these orders a Revenue Officer shall have all the 
powers which a Civil Court may exercise in execution of the 
decree concerned. ®7 


A procedure has been devised for the tenants to relinguish 
land under Section 31 of the Act. If a non-occupancy tenant 
wants to make a voluntary surrender of his tenancy land in fav- 
our of the Government, he can apply to ,the Collector 
and get the order passed by.. the -Collector to that effects 
The Collector has been obligated to sub-let such land to the 
landless agricultural labourers or to those tenants whose land 
holding falls short of one acre as the resumption of tenancy land 
by the landowners under the Act.®? 


‘The study reveals that a simplified procedure 7° has been evol- 
ved to confer proprietory rights on occupancy and non-occupancy 
tenants in accordance with the spirit of the Act. The tenant is 
now no longer the victim of his rich landowner. In case of in- 
justice caused ‘to him he can prefer an appeal to vindicate his 
claim.’! The appeal can be made on, nominal, one rupee court 
fee stamp paper when made to the Collector and two rupees 


65. See Notification No. 10-5/73-Rev. dated 3rd October, 1975. 

66. For details see The Himachal Pradesh Tenancy and Land Reforms 
Rules 1975, Rules 3 to 9. 

67. Id., Rule 10. 

68. Id., Rule 12. 

69. Ibid. Also see the Act, Section 104, Sub-section (1). 

70. See H.P. Tenancy and Land Reform Rules, 1972, Part IV, and 
Part V Rules 13 to 27. 

71. Id., Rules 17, and Rule 36. 
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court fee stamp paper, when. made to the Commissioner, ’* How- 
ever, an application. for revision to. the. Financial Commissioner 
can be made on court fee stamp of rupees four.7? ae ae 

The merit of the Act lies in the fact that it provides for 
suo moto vestmeént of the tenancy land in the occupancy ten- 
ants,74 Thus, present act is certainly an improvement upon: the 
former tenancy legislation as it requires no other formalities to 
be completed by the tenant to obtain proprietory rights in the 
land held by him in tenancy with the result that as many as 
86,952 occupancy tenants have so far been elevated to the status 
of full owner by paying a very nominal amount of compensation 
to their landlords.?> 

In so far as non-occupancy tenants are concerned, they have 
been dealt with under Chapter-X of the Act. In their case also 
a provision 7° for vestment of tenancy land has been made in 
the Act. However, in those cases where a tenant holds lands 
under a landowner who has no land or has less than one and 
a half acres of irrigated land or three acres of un-irrigated land, 
the tenancy land vests in the tenant after the landowner has 
resumed land for his personal cultivation upto 14 acres of irri- 
gated or 3 acres of un-irrigated land.76a The last date?’ for 


72. Ibid. Also see Smt. Milisaint Devid v. Dulo, 1986 Sim. LE. 120 
LEC). 

73. Id., Rule 18; also see Shri Chand and another v. Ram Diya 1978 
»Sim. LC. 392 (FO). 

74.°-Sée H.P. Tenancy and Land Reforris Act 1972, ‘Section: 94, The 
ynly condition to vest proprietory right. in occupancy tenant is that 
he shall pay an amount equal to fortyeight tune of land revenue 
and cesses chargeable in respect of: the land so vested in the ten- 
ant. See also TId., ‘Section 95; Mohan Singh, v. _ Jaswant. _Singh, 1986 
“Sim, L.C. 7G ee 

75. Data collected from H.P. Secretariat, Sein under a title, “A Com- 
prehensive Note on the Land Reforms in Himachal Pradesh”, B, 2. 

76. The Act, Section 104. 541 

76a For deails see Puran Chand v. Gobind 8 ony: ade Others, 1989 Sim. 
L.C. 61. The Court held that landowner could only resume land 
to the extent contemplated in Section 104 (1) (ii) — two benefits, 
one by way of resumption and another by way of ejectment ‘can- 
not be derived by him. 

77. Supra nn. 64-66 
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making an application for resumption was fixed as 31-12-1975. 
Hence, by now, all the cases have been decided and in all such 
cases the non-occupancy tenants have acquired proprietory rights 
by attestation of mutation in their favour.’8 The study reveals 
that there were 4,28,939 non-occupancy tenants out of whom 
3,88,669 have become landowners of their tenancy land held by 
them under various landlords so far, thus leaving a balance of 
40,270 such non-occupancy tenants. The District-wise break-up 
of the non-occupancy tenants who acquired proprietory rights 
under this Act is as follows:79 


TABLE — I 


eee 


Sr. Name of Total Numebr Number of Number of Ten- 


No. District of Non-occu- those conferr- ants covered 

pancy tenants. edproprietary under exemp- 

rights. tions of law. 
1. Shimla 33,937 31,934 2,003 
2. Sirmour 29,722 255 9daz 4,010 
3. Solan 34,450 33,274 1,176 
‘4. Kinnaur 4,692 4,672 20 
5. Bilaspur 16,399 14,780 1,619 
6. Hamirpur Lidia 11,166 545 
7. Mandi 63,115 54,471 8,644 
8. Kullu 10,455 8,729 1,726 
9. Lahaul and Spiti 432 432 NIL 
10. Kangra 79,347 68,476 10,871 
11. Chamba 29,772 23,508 6,264 
T2Zereuina 1,14,907 LAT oe 3,392 
Total: 4,28,939 3,88,669 40,270 


The detailed analysis of the Table reveals that implement- 
ation of the Act remained quite impressive as there are only 
40,270 non-occupancy tenants who could not get proprietary 


78. Ibid. 

79. The data is based on the information collected from H.P. Secretariat 
Shimla showing the progress in implementation of Act as on 30-4- 
1989; Also see Draft Annual Plan, 1990-91, p. 173. 
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rights because they are covered under the exceptions carved out 
under the Act to safeguard those landowners who fall under a 
special class. 80 


To sum up, the implementation of the Act appears quite 
satisfactory as almost all the occupancy and non-occupancy ten- 
ants recorded as such in the revenue record have been made 
owners of the land of their landlords on payment of a very no- 
minal amount of compensation. This has really made a deep 
imprint on the socio-economic life of the poor tenants which is 
deep-felt need of the day in the State of Himachal Pradesh. 


Appraisal 


A close look at the operation of the Act reveals that it is 
an admixture of both success and failure. The success iies in the 
fact that it has made an in-road into the feudal power struc- 
ture existing since long in Himachal Pradesh. It may be viewed 
as the most drastic of any land reform legislation by any State 
Legislature in India. It has legally abolished landlordism and 
snapped the centuries old feudal strings between the two major 
agrarian classes. The legislation has been successful to break- 
down many of the very large holdings reducing thereby the ex- 
treme concentration of land in a few hands. The Act provides 
specifically that leasing of land is totally prohibited except by 
those landowners who are so entitled under the Act.*! 


The Act is quite progressive and can easily be termed as 
an improved work upon the past legislation. It is an earnest at- 
tempt to plug the loopholes that existed in the old legislation 
and simultaneously provides remedies for most of the maladies 
from which the tenancy and land reforms laws enacted hitherto 
in Himachal Pradesh suffered. Moreover, the inclusion of the 


80. Ibid. The balance of 40,270 non-occupancy tenants comprises mainly 
of those tenants who held land under the minors, un-married women, 
divorced woman, ‘widow, woman living separate from her husband, 

-and serving soldiers etc. For detail see H.P. Tenancy and Land 
Reforms Act 1972, Section 104, Sub-section (8). 
81. The Act, Section 30. 
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Act in the Nineth Schedule ®? of the Constitution of India makes 
it immune from attack on the touchstone of Fundamental Rights. 
The Act in principle recognises the proprietary and hereditary 
right in the tenancy land in favour of the legal heirs of the 
deceased tenants.83 The Act endeavours to balance the interest 
of the landowners on the one hand and those of the tenants 
on the other hand. *4 


The Act may thus be regarded as Razor’s edge,’° balanc- 
ing the demands of the downtrodden, oppressed and uncertainty 
ridden tenants on the one hand and pleases the small landowner 
on the other. To be more exact, the conditions in the rural sec- 
tion are undergoing fast changes due to tenancy reforms in 
Himachal Pradesh. The Act has brought a great relief to the 
poor tenants by providing encouragement to accelerate produc- 
tion which has been really successful to remove the glaring in- 
equality between the haves and have-nots. 


Despite all merits of the Act, it may, however, be brought 
to the limelight that the original idea who cultivates the land, 
should own the land, has remained largely unfulfilled.36 Despite 
large efforts being made in this direction of tenancy reforms, 
the situation relating to tenancy structure and tenancy relations 
in Himachal Pradesh reveal that the poor tenants have not been 
benefitted to the extent desired and contemplated by the scheme 
of the Act. Though the tenancy has been abolished legally, yet 
the existing circumstances of Himachal Pradesh reveal that 
there still exist tenancy in the concealed form. The study dis- 
closes that no earnest efforts have been made by the Govern- 


82. Id., Section 104 (as amended by the H.P. Tenancy and Land Re- 
forms Amendment) Act 1976 (Act No. 15 of 1976). 

83. The Act, Section 45. 

84. Id., Chapter X. 

85. Ibid. 

86. See Jaya Prakash Narayan, Towards Total Revolution (1976), p. 
176. He has rightly remarked: “Since independence there have been 
a number of land reform measures passed by the State Legislatures, 
but they do not total up to anything that might be described as 
satisfactory”. 
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ment of Himachal Pradesh to undertake survey to unearth the 
extent of concealed tenancy. It is also visible that high exploita- 
tive tenancy in the form of crop-sharing still prevails in the large 
parts of the State. Such tenancy arrangements have not only 
resulted in the perpetuation of social and economic injustice but 
have also become insurmountable hurdles in the improved agri- 
cultural practices. It is generally observed that receipts of the 
rents are not given by the landowners to their tenants and no 
action is being taken inspite of the law that such an offence in- 
volves penalty under the scheme of the Act.®’ Thus these fac- 
tors have led to a partial failure of the measures undertaken to 
abolish intermediaries with the result that even today many land- 


lords continue to own large areas of land on which cultivation 
is done mainly with the help of poor tenants under the guise 
of concealed tenancy. It seems that while the feudal order has 
been done away with, the feudal elements have emerged stron- 
ger and more powerful and the power structure is heavily tilted 
in favour of rich landowners. All this has resulted in a total 
apathy of the Government in the implementation of tenancy laws 
which have been enacted only to placate the feelings of the poor 
tenants. 


Suggestions ° . | 

It has to be emphasised that mere passing of the legislation 
is, by itself, not sufficient though undoubtedly, the legislation is 
the first step towards achieving the goal of tenancy and land 
reforms in Himachal Pradesh. What is really important is that 
every law enacted must be implemented in its true letter and 
spirit in order to achieve this noble object for which such legis- 
lation is passed. Thus, to make tenancy and land reforms legis- 
lation a success, the following suggestions may be made: 


1. The machinery of the Government engaged in the execution 
of the Act must be geared to accomplish the objectives of 
the legislation. The need is to generate the political will at 
top, popular pressure at the bottom and the administrative 
machinery in between. Today we require nothing more than 
a set of honest men who are commited to the cause of the 


87. The Act, Section 26. 
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-poor. The zeal to serve must come from the inner com- 
. pulsion rather than by the imposition of legislative blinkers. 


Enactment of progressive measures of tenancy reforms and 
their effective implementation call for hard political deci- 


‘sions. No tangible progress can be expected in the absence 


of the hard political decisions. 


We need to sense popular aspirations respond to peoples’ 
participation in making, programming and implementing 
tenancy and land reforms policy to ensure efficient imple- 
mentation of the Act. 


The worst aspect due to which the tenancy reforms pro- 
gramme in Himachal Pradesh has suffered is the manage- 


.. .-ment at lower level of the administration, where corruption, 


collusion and evasion have gone unchecked. So Collectors, 
Commissioners and other higher officers should seriously 
view this aspect of supervision as co-ordinate officers. 

The immediate need is to bring administration from the 
paper to field. We need to gear the management at the 


‘lower level of the administration to ensure effective imple- 


mentation of the Act. 


. For the successful implementation of the tenancy reform 
‘measures it is absolutely essential to have reliable up-to-date 
and records. Sincere efforts are required to initiate measures 


up-dating land records by adopting a time-bound program- 


- me. We need to undertake fresh survey to unearth the con- 
. cealed tenancies and bring such tenants on record so that 


they may reap the benefits provided for them under the 
Act. 

The improvement and progress in tenancy reforms is not 
possible in the absence of strong tenant organisation. The 
need is to launch a mass compaign particularly at the vil- 
lage level to educate the beneficiaries about the various pro- 
visions of the Act. The tenants have to be educated in res- 
pect of their rights, privileges and duties by an intensive 
and extensive propaganda through the press, the pamphlet 
and the platform. It is through this device that we may put 
the peasantry on its feet and make them to fight against 
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the elite power structure comprising of their strong land- 
lords. 


8. All the beneficial and protective provisions of tenancy laws 
should be published in a very simple Hindi. The villages 
should be flocded with this type of literature whenever any 
significant changes are made in the rights and duties of 
tenants. This is required to encourage the active participa- 
tion of the potential beneficiaries in the implementation of 
tenancy reforms. 


9. All leases should be made through the village panchayat. 
The registration of lease deed must be made compulsory so 
that the relationship between the landowner and tenant is 
not abused. 


10. The tenants are generally poor and they can easily succumb 
to the pressure of their landowners. It is, therefore, neces- 
sary for the Government to provide all types of protection 
to these poor tenants. There is an urgent need of giving 
supporting services to them. They have no bullocks, no 
agricultural implements, no seeds and the fertilizers nor do 
they have money. In these circumstances, it is desirable that 
the Government should come forward to give them neces- 
sary supporting services through the agency of co-operatives 
and other special agencies like Small Farmers’ Development 
Agency (S.F.D.A.) Marginal Farmers and Agricultural 
Labour Development Agency (M.F.A.L.D.A.) and Tribal 
Development Agency. The need is to integrate growth-orient- 
ed agricultural development programme with equity-oriented 
poverty alleviation programmes in the development strategy 
supplementing tenancy reforms. | 


11. The deep-felt need today is to give a call for nationwide 
renaissance inducing the rich and powerful landowners to 
give up a part of their wealth so that every poor tenant 
reaps the fruits of economic democracy. 


To sum up, these collective attacks put on the various pro- 
blems of the tenancy and land reforms will one day enable us 
to abridge the gap between landlords and the poor tenants. It 
is a long battle and strong soldiers are essential for victory. 


Land Records : A Plea for Reform 
V. R. KRISHNA IYER* 


Land is a scarce national resource and from ancient times 
has been regarded as the store and measure of wealth, status 
and power, with immense social consequences. Naturally, real 
estate, the world over, has been the special concern of the State. 
The law of real property, inevitably, has assumed great signifi- 
cance in the march of society with stability. No development is 
possible without land being available, even in our space age, 
and claims to this natural but limited asset, on a competitive 
basis, has necessarily led to battles for land ownership and use 
through history. Land litigation has crowded civil courts and 
land disputes have led to criminal proceedings. Land distribu- 
tion, over the ages, has been inequitable and with increasing 
pressure on land, struggles for justice have induced land reform 
movements and measures. Land revenue has been a major source 
of the State’s income and this fiscal dimension has desiderated 
the need to identify those from whom land tax had to be levied. 
The cumulative thrust of these various factors has been to com- 
pel the State to promote security and stability in society by easy 
facility for identifying and protecting title to land. Various sys- 
tems have been adopted in this behalf in Britain, India and in 
other countries moulded, of course, by geopolitical, historical 
and cultural conditions and considerations. Uncertainty of title 
breeds litigative conflicts and social entropy, even loss of re- 
venue and peril to State and community land. It is therefore of 
paramount importance that societal progress demands a land 


* Formerly, Judge, Supreme Court of India, “Satgamaya”, M.G. Road, 
Ernakulam, Cochin - 682011. 
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system most conducive to simplified registration of titles, easily 
verifiable public records of rights and indisputable finality regard- 
ing holdings and interests and liabilities so that land transactions 
may be free from obscurity, disputes and long drawn-out court 
proceedings. 


India is very much concerned with such experiments, what 
with its agrarian preponderance, urban over-crowding and need 
to conserve resources for developmental purposes. It is in this 
background that we must evaluate the strategic significance and 
seminal projections of Dr. Wadhwa’s preliminary study titled: 
“Guaranteeing Title to Land’! 


The opening page stresses the critical role of cadastral re- 
cords: | 


“It is an admitted fact that the records of rights in land in 
our country are in a pathetic condition. The importance of 
preparation and updating of these records was emphasised 
in the First Five-Year Plan itself. Subsequently, Plan after 
Plan regrets were expressed about the sorry state of records 
of rights in land and hopes expressed for improvement, and 
in the Seventh Five-Year Plan some special financial assis- 
tance was provided for the purpose. But in the absence of 
detailed status reports, no clear indication of the dimension 
of the task ahead was available. 


In 1987, the Planning Commission set up a one-man Com- 
mittee to prepare detailed status reports with regard to the 
records of rights in land in all the States of the country 
and to recommend measures for its improvements’’. 2 


All land reforms, uses and transactions require litigation- 
free title, clear identity, least obscurity and easy forms of trans- 
fer. From these view-points, the existing divergent systems pre- 
vailing in the country call for radical modernisation. Consolida- 
tion of holdings, conferment of ownership on small tenants and 


1. Guaranteeing Title to Land — A Preliminary Study (1989). 
2. 1d pk, 
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less confusing and more inexpensive mobility of land deals are 
necessary conditions for a progressive nation. The research by 
Dr. Wadhwa, oriented precisely on these desiderata, is instruc- 
tive for Indian conditions. He advocates not the English system 
which reflects moth-eaten feudalism but the Torrens method 
which reacted sharply to the litigative ‘maelstrom of the Court 
of Chancery’ and sought resort in the modern certitude and easy 
verifiability achieved by the law of shipping in its provisions re- 
garding transfer of vessels. Obdurate obscurity compounded by 
judicial reversals in title litigation made real estate transactions 
astrologically uncertain. A creative Registrar-General of Deeds 
Sir Robert Torrens, evolved through a private member’s bill a 
new system way back in 1858, a year after he was elected to 
the then parliament of South Australia. 


The Real Property Act, 1858, had the good luck to have 
its author as the implementor of the legislation, for, Torrens ab- 
andoned politics and took over as Registrar General, 


The essentials of the Torrens project are securing certainty 
of title and simplified, streamlined process of conveyancing. The 
State certifies and guarantees title once the land is registered, 
subject to a few exceptions. This is no legal magic and some 
Indian legislation, a la the Land Acquisition Act, also free land 
title from challenges. Revenue or municipal records in India are 
still only presumptive evidence with no assurance of judicial ac- 
ceptance of cadastral conclusiveness. Not presumptive but con- 
clusive, is the desideratum if land is to be a safe purchase. 


The Torrens statute sets out this objective in its preamble 
which reads: 


“Whereas the inhabitants of the province of South Australia 
are subjected to losses, heavy costs, and much perplexity 
by reason that the laws relating to the transfer and encum- 
brance of freehold and other interests in land are complex, 
cumbrous and unsuited to the requirements of the said in- 
habitants, it is therefore expedient to amend the said laws”.3 


3. Preamble to the Real Property Act, 1858, passed by the South 
Australian legislature. 
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The goal in the words of the Judicial Committee of the 
Privy Council is to save persons dealing with registered proprie- 
tors from the trouble and expense of going behind the register, 
in order to investigate the history of their author’s title, and to 
satisfy themselves of its validity. That end is accomplished by 
providing that anyone who purchase, in bona fide and for value, 
from a registered proprietor, and enters his deed of transfer or 
mortgage on the register, shall thereby acquire an indefeasible 
right, notwithstanding the infirmity of his author’s title.* 


Wadhwa itemises the features of the system: 


(i) the unambiguous definition (a) of these parcels, which 
also form the units of the record, (b) of these rights and 
interests, and (c) of the persons (individual or corpor- 
ate) entitled thereto; 


(ii) that title depends upon the act of registration and not 


upon the documentary instruments or judicial orders upon 
which it proceeds; 


(iii) that the working records are (a) kept up-to-date, (b) 


protectively duplicated and (c) regularly purged of obso- 
lete matter; 


(iv) that control and preferably administration of both the 
land survey and the book-keeping operations are vested 
in organs of the Central Government of the country con- 


cerned, although its conduct in field and office should be 
territorially decentralised. > 


The Torrens system, computer technology and fax commu- 
nication, in a coalition, will speed up realtors’ traffic; and then, 
judicial nightmares and speculators’ paradise may vanish from 
the land scene. In New South Wales, where the system flourishes, 
the advantages are reported to include (i) immediate access to 
the Torrens Register through on-lines inquiry terminals; (ii) re- 
duction of the time for registration of land dealings to a matter 


4, Gibbs v. Messer, (1891) A.C. 248 at 254. 
5. See Supra, n. 1, pp. 13-14. 
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of days; (iii) immediate issue of certificates of title following 
registration of land sub-divisions; (iv) elimination of the out-of- 
file problem when documents are required for title searches; and 
(v) concise printed title searches showing current title informa- 
tion which eliminate the need to interpret or transcribe informa- 
tion from the register .6 | 


Small wonder, many countries have adopted and adapted 
Torrens because, on registration, state-insured titles are obtained 
subject to some conditions for rectification of records. This wave 
of popularity prevails in West and East where the besetting sin 
of endless land litigation with title battles has cursed reality with 
dubiety. Of the American situation, a note in the Yale Law 
Journal quoted in Wadhwa’s book reads: 


“It is a terrible indictment of our boasted jurisprudence if 
it is incapable of inventing or enduring any improvement on 
the system which has enabled title guaranty companies and 
abstract companies all over our land, and often several in 
the same city, to put by millions in surplus, after paying 
immense dividends, salaries and clerical expenses, all ex- 
torted as a tax on land titles and transfers, for what has 
been some what sarcastically put as insuring against every- 
thing but loss”.’ 


The American Bar Association has corrective, creative pursuits 
in legislative pastures: 


“In 1958, the Section of Real Property, Probate Trust Law 
of the American Bar Association conducted a survey on 
conveyancing problems which resulted in the preparation of 
a model law known as the Model Marketable Title Act. This 
Act has been adopted, with modifications, by thirteen states. 
At the end of a very critical analysis of the Marketable 
Titles Act, Professor Barnett observed: “While keeping 
titles far more reliable, a Torrens system can eliminate the 
tremendous waste and inefficiency of the recording acts. It 


6: (dd., -p..15. 
7. Id., p. 26. 
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is a baffling fact that the United States is rapidly becoming 
virtually the only country in the world whose land title sys- 
tem is not founded upon Torrens-type principles. The writer 
finds it incredible that a system which seems to work quite | 
well almost everywhere else cannot be satisfactorily adapted 
to the United States. If all the brainpower expended by law 
professors and by the property-law sections of local, state, 
and national bar associations on marketable title acts were 
expended instead on devising a model Torrens act, surely 
a satisfactory adaptation could be found”. 2 


hs 


Many countries of the West, including England, and of the 
East, including Singapore and Malaysia, have borrowed Torrens. 
The seminal significance for India from these experiments must 
be grasped by our legislators both from the angle of rural, back- 
ward beneficiaries of land reforms laws and urban buyers hun- 


ery for a few cents of holding where one may sleep in quiet 
or run a business without forensic forays. 


Our Maharajahs and the British Crown have pursued sys- 
tems of land records which might have been good during their 
days but ill fit the urgencies and certainties and socialistic aspira- 
tions of our times. Reform therefore is an imperative. A new 
system of keeping land records through modern, technologically 
animated, sound property registration engineering must be de- 
vised. This I call cadastral perestroika. Its emphasis should be 
not on the fiscal concerns of the State but on the proprietary 
clarity, finality, and immunity from later challenges. Litigation 
will dwindle, transfers will be expeditious, loans and other trans- 
actions based on land may be easy and people at every level will 
profit by a systematisation of public records on land ownerships. 
Viewed in this perspective, there is a strong case for reform 
of the Indian land registers, deriving support from the Torrens’ 
system, These may require changes in the local laws relating 
to land settlements, to the registration law, transfer of property 
laws etc. Among the models available is Torrens which may, 
as in Australia, result in infrequency of claims and cases. Various 


8. Ibid. 
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Innovations can be thought of, land title corporations set up, 
computerized data banks established and access to the public 
of land information provided. Dr. Wadhwa’s suggestion of un- 
dertaking revisional service all over the country, as a planned 
‘scheme with Central. assistance, looks attractive. Similarly, the 
substitution of presumptive title based on land settlement re- 
cords into conclusive title based upon a quasi-Torrens scheme 
needs careful examination. Dr. Wadhwa’s caveat is welcome: 


“The operation of settlement of conclusive titles to land 
will have to be progressive, advancing plot by plot, village 
by village and district by district, gaining from the experi- 
ence in the operation. The greatest care will have to be 
taken to explain to the landowners and others having inter- 
est in the land, well in advance, the objects and nature of 
the proposed measures and every effort will have to be 
made to secure the willing and active co-operation of all 
the interested parties at all stages in the operation, by con- 
ducting the proceedings in situ, to make the title to land 
final and to reduce the litigation to the minimum”’.° 


Our agricultural and industrial advance must be matched 
by our jurisprudence of land records. Many measures of agrarian 
distribution have taken place in the country but no radical cul- 
ture of updated title reference has been evolved. The result is 
land litigation still haunts the courts, even government property, 
community commons and lands of public organisations are en- 
croached upon, since befogging uncertainty surrounds reality in- 
terests. Creative intelligence and dynamic law-making must now 
enter the field to produce a jurisprudence of land justice, of 
which a major input must be modernisation, maintenance of 
title registers and easy availability of irrefutable evidence of 
ownership. Law is what law does and land law must be judged 
by this test. 


9. Id., p. 41. 


Public Undertakings and the Consumer 
V. S. SEBASTIAN* 


The aspiration of a socialist society is that the Govern- 
ment should be the custodian of all material resources of the 
nation which should be distributed equitably. The ideal sought 
to be achieved is maximum welfare of the people and limited 
or no economic imbalance. We, the people of India have accept- 
ed the socialist form of society as our goal.) One of the prin- 
cipal devices for establishment of such a saciety is prevention 
of economic: concentration in a few :hands:~Monopolistic, “res- 
trictive and unfair trade practices which emanate out of such 
concentration adversely affect free trade: ang commerce and 
hurt consumer. interest, : 3 


- In order to preserve and maintain the laudable ideals of 
free enterprise and protection of the consuming public, the state 
is expected to play diverse roles? in a welfare economy. State 
intervention regulating trade and commerce becomes necessary 
to assure that there is no undue concentration of wealth and 
means of production? and that there is no market dominence 


*. B.A. (Kerala), LL.B. (Raipur), LL.M. (Cochin), Lecturer, Denart- 

ment of Law, Cochin University of Science and Technology, Co- 

chin - 682022. 

See the Constitution of India, Preamble. 

. Friedmann conceives of four duties to a state in a welfare economy. 
It must act as (i) the provider, (ii) the regulator, (iii) the umpire 

-and (iv) the enterpreneur. For a detailed discussion, see W. Fried- 
mann, The State and the Rule of Law in a Hiei Economy (1971), 
pp. 25-98. 

3. Constitution of India, Arad 39. Control of concentration of wealth 
is a constitutional obligation of the Government. 


Ne 
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detrimental to the welfare of society. The Monopolies and Res- 
trictive Trade Practices Act 1969 has these objectives in view-4 


Ours is a mixed economy in which public and private enter- 
prises operate either side by side or more often, in competition 
with one another. Competition is considered the best stimulent 
of economic activity. It guarantees the widest possible freedom 
of action for all. Active competition makes it easier for the sup- 
ply and demand forces of the market continually to adjust to 
technological development and also enables the enterprises to 
improve their efficiency.> But the conduct of the businessmen, 
more often, is not that much pragmatic. They prefer to collude 
than to compete, a conduct which make it necessary for govern- 
ment to have vigilance over their market behaviour. 


Government Enterprises 


State intervention in the field of industrial and business 
activities is. necessitated by various considerations. The need to 
spur economic development in the light of national priorities, 
defence and strategic requirements, absence of sufficient respon- 
sible private capital and the political philosphies of the state 
have all been pointed out as the causes for establishment of 
Government enterprises.6 Almost all socialist countries use pub- 
lic corporation as a compromise between the ideals of socialism 
and of economic management. Establishment of public enterprises 
of a more or less autonomous character has become a general 
feature of modern public life and as a legitimate instrument of 
modern government. ’ 


Government enterprises are organised mainly in three forms, 
namely departmental undertakings, government companies and 


4. Monopolies and Restrictive Trade Practices Act 1969, Preamble. 

5. For details about the viability of a competition policy, see Derrick 
Wyatt and Allan Dashwood, The Substantive Law of the EEC (1980), 
Chapter 17. Also see for a discussion on unfair competition, Andrew 
Terry, “Unfair Competition and the Misappropriation of a Com- 
petitor’s Trade Values”, 51 M.L.R. 296 (1988). 

6. See W. Friedmann (Ed.), Government Enterprise: A Comparative 

. Study (1970), p. 304. 

7. Id., p. 305. 
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statutory corporations or public corporations. The principal fca- 
ture of a departmental undertaking* is that it is financed by 
annual appropriations from the treasury and all or major share 
of its revenues are paid into the treasury. It is subject to the 
controls of budget, accounting and audit applicable to normal 
government activities. The permanent staff of a departmental un- 
dertaking consists of civil servants and their conditions of re- 
‘cruitment and service are the same as for other civil servants. 
Such an undertaking can only be sued by following the proce- 
dure prescribed for filing suits against the Government. 


A Government company has most of the features of ¢ a pri- 
vate limited company. The whole of its capital stock or 51 per- 
cent or above of it is owned by the Government.? All the Direc- 
tors or majority of them are appointed by Government depend- 
ing upon the extent to which private capital is participating in 
the enterprise. Government company is a body corporate creat- 
ed under a general law, namely, the Companies Act, and it can 
sue or be sued, enter into contract and acquire, hold of dispose 
of property in its own name. Government companies are creat- 
ed by an executive decision of the Government in this behalf. 
Its funds are generally from Government and in some cases from 
private share holders also. It is exempt from the normal budget, 
accounting and audit laws applicable to Government depart- 
ments. Its employees are not civil servants. !° 


A public corporation on the contrary is created by a spe- 
cial law defining its objects, powers and previleges. Although a 
body corporate like a company, a public corporation is usually 


8. Railways and the Posts and Telegraphs are notable examples of 
this form of organisation. 

9. A Government company is defined in Section 617 of the Indian 
Companies Act 1956 as any company in which not less than fifty 
one percent of the paid up capital is held by the Central Govern- 
ment or by any State Government or Governments or partly by the 
Central Government and partly by one or more State Governments 
and includes a company which is the subsidiary of a company as 
thus defined. 


10. Civil Servants, however, are usually deputed to Government com- 
panies. 
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independently financed, except for capital and grants to cover 
losses, if any. It is not ordinarily subject to the audit procedures 
of Government departments. Its employees are also not civil ser- 
vants. !! 


Which form is preferable? 


The form of departmental undertaking is unsuitable for 
commercial and industrial enterprises. The departmental form 
is adopted on certain other considerations such as those of 
national security and the wider public interest which call for 
the Government and Parliament to have direct and continuous 
control on their working. If public enterprises are to be run 
successfully, they must have sufficient flexibility and autonomy 
io function on sound business principles and therefore should 
not be subject to the cumbersome procedures obtaining in the 
administrative departments of Government. 


The choice between a public corporation and a Government 
company is rather difficult. Both the corporation and the com- 
pany provide for autonomy and flexibility. It appears that the 
Government had originally intended to adopt the form of pub- 
lic corporation when going in for State enterpreneurship. The 
first Industrial Policy Resolution of 1948 had envisaged that 
the management of State enterprises will, as a rule, be through 
the medium of public corporations under the statutory control 
of the Central Government.'? Although this statement of the 
Government policy was not modified by the second and subse- 
quent declarations, Government did not make general use of 
the medium of public corporation.!3 In actual practice it is seen 
that there is an overwhelming preference towards the form of 
company. 


The company form of organisation for public enterprises 


11. Civil servants, however, can be deputed to these undertakings. 

12. The Administrative Reforms Commission, Government of India, 
Report of the Study Team on Public Sector Undertakings (1967), 
p.tci2: 

13. Ibid. 
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came in for much criticism. Government being in most cases 
the only share holder, it was alleged that the provisions of com- 
pany law did not have much relevance to a Government com- 
pany. It was also pointed out that the organisation of public 
enterprises as companies reduced their accountability and dilut- 
ed audit controls. The defects generally attributed to Govern- 
ment company have been summarised by the Administrative Re- 
forms Commission!* as follows: 


(i) It evades the constitutional responsibilities which a state 
owned enterprise should have to Government and Parlia- 
ment; 


(ii) The law regulating limited companies becomes a mere 
fiction because all or most of the functions normally vest- 
ed in the shareholders and in the management are reserv- 
ed to Government; 


(ili) A meeting of shareholders in the case of a Government 
company is meaningless as the declaration of profits and 
the appointments to the Board of Directors are natural- 
ly vest in the Government and 


(iv) The extent of autonomy that it provides can be materially 
affected or altered by executive agencies of the Govern- 
ment. 


It was based on the above reasons that long before in 1960 
the Estimates Committee of Parliament recommended that all 
wholly state-owned public undertakings should generally be in 
the form of statutory corporations and the company form should 
be made an exception.!* Government, however, did not accept 
this recommendation and have thus kept the whole question open 
while going in almost invariably for the company form.'6 


14. Ibid. 

15. Eightieth Report of the Estimates Committee (2nd Lok Sabha) 1960 
as cited in id., p. 13. 

16. The study team on public undertakings of the Administrative Re- 
forms Commission (1967) argues more vehemently for public cor- 
poration form than for the company form on many grounds. id., 
pp. 16-20. 


266 Cochin University Law Review [1990] 
Exclusion from ‘the provisions of MRTP Act 


In most aspects of his life, the individual consumer finds 
himself confronted by the overwhelmingly greater power of the 
purveyors of goods and services be they public authorities or 
private corporations. The MRTP Act excludes from its purview 
Government enterprises, undertakings by local authorities, finan- 
cial institutions and establishments by co-operative societies and 
trade unions.'? By virtue of the exemptions granted, these un- 
dertakings are not required to obtain the approval of the Go- 
vernment for substantial expansion, !* for establishment of new 


17. By section 3 of the MRTP Act as originally enacted, public sector 
undertakings and undertakings whose management has been taken 
over by the Government, as also trade Unions have been kept out- 
side the purview of the Act. The MRTP (Amendment) Act 1984 
has additionally exempted undertakings owned by co-operative socie- 
ties and also financial institutions from its purview. The section as 
it stood amended in 1984 reads: 
Unless the Central Government by notification otherwise direct, 
‘this Act shall not apply to — 
a) any undertaking owned or controlled by a Government company; 
b) any undertaking owned or controlled by the Government; 
c) any undertaking owned or controlled by a Corporation (not 
being a company) established by or under any Central, Pro- 
vincial or State Act; 
d) any trade union or other association of workmen or employees 
formed for their own reasonable protection such as workmen 
or employees; 
e) any undertaking engaged in an industry, the management of 
which has been taken over by any person or body of persons 
in pursuance of any authorisation made by the Central Govern- 
ment under any law for the time being in force; 
f) any undertaking owned by a co-operative society formed and 
registered under any Central, Provincial or State Act relating to 
co-operative societies; 
g) any financial institution. 
Explanation — In determining, for the purpose of Cl. (c) 
whether or not any undertaking is owned or controlled by a 
corporation, the shares held by financial institutions shall not 
be taken into account. 

18. Id., Section 21. 
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undertaking’? and for merger or takeover.2¢ The trade practices 
by these undertakings are also not subjected to regulatory pro- 
visions of the MRTP Act, eventhough they may be in the nature 
of monopolistic, restrictive or unfair trade practices. ?! It, there- 
fore, appears that the Act has not been made applicable to pub- 
lic sector undertakings on the reasoning that such undertakings 
are established in furtherance of state policies to subserve pub- 
lic good. Moreover, public undertakings are meant to be a coun- 
tervailing measure to combat the concentration of economic 
power in private hands. 2? It may also be said that the Govern- 
ment exercises adequate control over the public sector under- 
takings and are accountable to the Parliament for its activities 
through Government. ?3 


Accountability of Public Enterprises 


The manner and extent of public controls over Government 
enterprises is the most important and delicate aspect of the whole 
problem of balancing commercial and managerial autonomy aga- 
inst supervision demanded by the public character and objec- 
tives behind establishment of Government enterprises. General- 
ly, there are four types of controls over the conduct and affairs 
of public undertakings, namely, ministerial control, parliamentary 
control, audit control and judicial control. 


Ministerial ‘control 


Ministerial and other executive controls over the affairs of 
a public corporation is more elusive than clear. Sometimes the 
Minister or his representative will be there in the Board of Direc- 


19. Id., Section 22. 

20. Id., Section 23. 

21. In re Travancore Cochin Chemicals Ltd., 48 Comp. Cas. 765 (1978). 

22. Read the dissenting view recorded by R. C. Dutt in Monopolies 
Inquiry Commission Report (1965), pv. 205. Also see, D. B. Saxena, 
“Government Companies and Trade Practices under the MRTP Act”, 
16 Chartered Secretary 917 (1986) at p. 921. 

23. Ibid. This view seems to have been accepted by the Government 
when it excluded public sector undertakings from the purview of 
the Act. 
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tors to exercise a direct control over the affairs of the corpora- 
tion. Other measures by which Minister exercises his control are 
when law insists his approval for certain transactions and when 
~he issues directions to the corporation on the ground of national 
interest. 


Parliamentary control 


| The extent to which Parliament does and should control the 
activities of publlc corporations is a difficult one to be deter- 
mined since it goes to the root of modern democracy. The usual 
practice is that of submission of regular accounts through the 
concerned Minister to the Parliament. The affairs of public cor- 
porations are usually discussed through questions in Parliament 
or through debates. The Select Committee on Public Under- 
takings examine them. Other Parliamentrary committees?* such 
as the Public Accounts Committee and Select Committee on Ex- 
penditure discuss the affairs of the corporations in the light of 
the audit reports of the Comptroller and Auditor General. 


Audit control 


The accounts of the enterprises in general and the balance 
sheets and the profit and loss accounts in particular are annual- 
ly audited so as to assess the financial performance of the enter- 
prise. Statutory provisions in this regard are contained in the 
Indian Companies Act.*° The Act requires all companies regis- 
tered under it to compile and present financial statements for 
each year so as to reflect the working results of the company 
for the period. The Act has incorporated special provisions on 
audit of Government companies. The Auditor of a Government 
company have to be appointed by the Central Government on 


24. Friedmann is of the opinion that the Parliamentary Committees gen- 
erally lack rich administrative experience to assess the working of 
the enterprises in proper perspective. He, therefore, suggests for 
the establishment of an independent Public Administrative Authority 
with expert officials to make the Parliamentary control meaningful 
and effective. See W. Friedmann (Ed.), Government Enterprixe: A 
Comparative Study (1970), p. 330. 

25. The Indian Companies Act 1956, Section 619. 
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the advice of the Comptroller and Auditor General of India. *° 
This procedure applies both to Central and State Government 
companies. 


The Comptroller and Auditor General is empowered to 
direct the manner in which the accounts of the company should 
be audited by the statutory auditor and to give necessary instruc- 
tions?? to him in this respect. The Comptoller and Auditor Gen- 
eral is also empowered to conduct a supplementary or test audit 
of the company’s accounts and also to comment?’ on the audit 
report of the statutory auditor. Such comments shall be. placed 
before the annual general meeting of the company with the sta- 
tutory audit report.29 


Government companies are required to prepare an annual 
report on the working and other affairs of the company within 
three months of the annual general meeting and lay the same 
before both the houses of the legislature concerned with audit 
report and report of the Comptroller and Auditor General.°° 


Judicial control 


The extent of judicial control over public corporation is the 
same as that over private enterprises. When corporations do not 
exceed the statutory limits prescribed, judicial interference is not 
possible. 


Effectiveness of the control mechanism 


Parliament has neither sufficient time nor the expertise to 
make any effective control over Government undertakings.3! The 
statutory audit requirements, in practice, could not be fulfilled 


26. Id., Section 619 (2). 

27. Fold. 

28. Id., Section 619 (3) & (4). 

29. Id., Section 619 (5S). 

30, Section 619-A. By the 1988 amendment, the provisions regarding 
annual report on Government companies have also been made ap- 
plicable to Government companies in liquidation. 

31. V. K. Agarwal, Concentration of Economic Power and Monopolies 
in India (1987), p. 41. 
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by many Government companies in time for various reasons.*? 
This makes it difficult for Government and the public to know 
about the efficiency of these companies. The behaviour of the 
public undertakings in the market is far from satisfactory. They 
do indulge in monopolistic, restrictive and unfair trade practices 
more than their private sector competitors -73 The Monopolies 
Inquiry Commission in its report (although public sector con- 
cerns were outside its terms of reference) agreed with the view 
expressed by many industrialists that in a competitive field, there 
is no justification in excluding a public sector undertaking from 
the purview of the MRTP Act *4 


The Estimates Committee of Parliament had made some 
useful suggestions to the Government long before in 1963 to 
state the broad principles regarding the financial and economic 
obligations of its undertakings and to lay a copy thereof before 
Parliament. The Parliamentary Committee on Public Undertak- 
ings on several occasions agreed with the observations of the 
Estimates Committee and demanded laying down of clear objec- 
tives for every public sector undertaking emphasising that for 
proper management it is necessary to lay down clearly the eco- 
nomic, social and financial objectives of each enterprise.3> The 
Governments’ bare answer to the persistent demand by the Com- 
mittee on Public Undertakings was that the objectives are there 


32. For a brief account of the reasons for delay. See P. T. Rangamani, 

“Accountability Provisions —- Compliance by Government Compan- 
ies”, 16 Chartered Secretary 196 (1986) at pp. 197-198. He submits 
that there are Government Companies which has not submitted ac- 
counts since 1977. 
The Sachar Committee has suggested a lot of reforms to improve 
the fate of the Government Companies. See The Report of the High 
Powered Expert Committee on Companies Act & MRTP Act (1978), 
para 14.13. 

33. See Monopolies Inquiry Commission Report (1965), pp. 185-86. 

34. Ibid. | . 

35. This continuing absense of objectivity and inefficacy of the existing 
control devices has even pointed out by the Planning Commission 
in its Approach Paper to the Eighth Plan (1990-95) published re- 
cently in May 1990. The Hindu, Coimbator (ed.) May 28, 1990, 
p. 10. | 


ne) 


Pe eNEE Ree SMe ee ve 


a —¥ b Pe es 
Sag Aas 


C.U.L.R. V. S. Sebastian ~ 271 


in the Memorandum and Articles of Association of those under- 
takings.36 The study on public undertakings conducted -by -the- 
Sachar Committee persuaded ‘it to conclude 37 that: 


“The. administrative ministries or departments which pro- 
mote these companies. make them function as mere. append-. 
ages. In course of time, the Government company happens 
to become no more than an extended arm of the Goverr-' 
ment department’. 


‘It is said that even for small matters, the Chief Executive 
of the Government company has no power and he has to look , 
to the Government. The Government generally takes a long time 
to decide matters referred to it in consequence of which. the 
establishment suffers losses. Ministerial interference tends. to. Téz, 
duce the flexibility and initiative of the enterprise. 38 


Public sector undertakings are no less capable th an. private. 
establishments of charging - ‘umreasonable prices and supplying 
goods and services of inferior quality. 39 Since the public’ sector 
undertakings are engaged mostly in the production of consumer 
items, the impact of the trade practices on the general: consumer: 
is more or less the same *® as those of the undertakings in the 
private sector. If monopolistic, restrictive and unfair trade prac-. 
tices. by private sector undertakings are bad, they do not turn 
into good-practices when practised by public sector undertak- 


36. For a brief discussion on the accountability of public undertakings, 
See Laxmi Narain, “Accountability and Autonomy of Public Enter- 
prises”, 16 Chartered Secretary 261 (1986). 

37. See Report of the High Powered Expert Committee on Companies 
and MRTP Acts, Department of Company affairs, Government of 
India (1978), p. 107. 

38. See supra n. 32 p. 262. 

39. See supra n. 28 at p. 47. Here the author cites an example from 

the 69th Report on Cement Corporation of India. (1975- 76), pp. 
» 223-24 by Committee on Public Undertakings where instances of 
supplies of inferior quality of cement, supply of underweight cement 
bags etc. has been pointed out. | ; 


40. See supra n. 33 p. 245. ie eas ie ne 
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The public sector is often criticised for charging the con- 
sumer for their inefficiency.42 The co-operative sector is also 
not an exception. This is so because of the lack of controls on 
the corporate behaviour and the boldness that arise out of the 
power they share under Governmental patronage. The situation 
becomes more pathetic when those establishments are exempt- 


ed from the grips of laws enacted to safe-guard consumer inter- 
est. 50 


Specific exemptions may be granted by the Central Govern- 
ment under the Act.°? This makes the scope of general exemp- 
tions under Section 3 more wider and hence oppressive to con- 
sumers. | 


Conclusion 


Public corporation is essentially an establishment clothed 
with the power of Government. It is admitted that they indulge 
in monopolistic, restrictive and unfair trade practices. Public 
sector has grown in size and has assumed significant control in 
their spheres over the years. Forward looking modern democra- 
tic government has to pay heed to the basic needs of consum- 


49. See P. R. Poduval, “Consumerism: Social Significance and Effective- 
ness’, in P. Leelakrishnan (Ed.), Consumer Protection and Legal 
Control (1984), p. 42. | 

50. The need for a formal recognition of consumer interest by incor- 
porating it into the preamble to the MRTP Act is seen canvassed 
by H. M. Jhala. See H. M. Jhala. “Monopolies and Restrictive Trade 
Practices —- Some Thoughts’, 1 Comp. L.J. 115, (1984). Also see, . 
M. V. Dhandapani, M.R.T.P. Law and Practice (1988), p. (vi), 
where the author ironically criticises the word ‘public interest’ in 
the preamble to the Act as mere idealistic verbiage. 

51. Id., Section 22A inserted by the 1982 amendment. This section em- 
powers the Central Government to exempt subject to any conditions 
stated in the notification all or any of the provisions of Section 21 
or Section 22. In 1985, by notification exemption was granted to 27 
industries, see (1985) 2 Comp. L.J. 36 (Notification). In 1986, 54 
industries are thus exempted. See Gazette of India Acipahengitie' 
dated 21-2-1986 Part II,. Section 3. 
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ing public. 52 Removing the exemptions granted under this Act 
will be .a bold step towards better protection of consumers. The 
Central Government must also assure that its power to grant 
exemptions is maringly exercised. 


The trend of preferential treatment. to 5 cable sector is being 
largely reversed in developed countries. In U.K., certain nation- 
alised sectors have been de-nationalised. Some other public en- 
terprises have been called upon to sustain themselves in open 
and fair competition with the private sector. The move to esta- 
blish public corporations even in essential services such as coal, 
gas, electricity, transport, posts and telegraphs was abandoned 
in the eighties. The National Bus Company was thus broken 
up>3 and more than sixty subsidiaries sold off by the Trans- 
port Act, 1985. This Act swept away a regime which was re- 
garded as bureaucratic and which had effectively granted defacto 
monopolies to the public sector. 


In Soviet Russia, economic accountability was imposed on 
enterprises. Each enterprise was responsible to meet ifs liabili- 
ties out of its own assets. Economic performance indicators for 
each production unit is laid down by a superior organisation 
though enlarged rights are conferred on the unit itself to deter- 
mine its own operations. Competition is expressly sanctioned by 
law as an important measure to meet consumer demand and also 
ensuring high quality. The State is authorised to take measures 
to encourage competition and limit a monopoly position enjoyed 
by producers of particular products or services.>4 


Increasing participation by the State in the productive oper- 
ations of the country has led to a high degree of concentration 


52. It may be due to this reason that the consumer Protection Act 1986 
gives a wider coverage to all goods and services irrespective of the 
source from which it comes viz. the public sector or private sector. 
See The Consumer Protection Act 1986, Section 1. 


53. A similar step has taken place in the case of Gas and Telecommuni- 


cations. See Brian W. Harvey & Deborah L. Parry, The Law of 
Consumer Protection and Fair Trading (1987), pp. 60-68. 


54. See W. E. Butler, Soviet Law (1988), p. 256. 
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of economic power in the State.55 Such an economic concen- 
tration with the State generally cannot operate to the common 
detriment. The principal objective common to all public enter- 
prises is to engage in economic activity in the collective interest 
of the people. But in India, people generally, and consumers as 
a whole, look at the powerful corporations, be they private or 
public, with growing suspicion and contempt. The public sector 
which was assigned the role of attaining socio-economic deve- 
lopment under the Industrial Policy Resolutions has of late been 
the target of public criticism. All ills5® in the national economy 
are now being attributed to it. Corporate behaviour has not been 
upto the mark. It is alleged that consumers generally get worse 
treatment at the hands of corporations. It is further said?’ that 
corporations are encyclopaedias of moral turpitude and fraud. 
Government enterprises are not an exception to such criticism. 


The public sector which started tentatively with the emer- 
gence of the national economic planning in India after indepen- 
dence has already grown both in scope and depth and present- 
ly it controls the commanding heights of the economy.°® Public 
undertakings meet almost 70% of the needs of consumers in 
respect of goods and almost 100% in respect of essential ser- 
vices. °? The State enterprises account for more than two thirds 
of the corporate investment but the share of profit earned by 


55. See S. R. Mohmot, Monopoly, Concentration and Industrial Licen- 
sing (1968), p. 50. 

56. For a brief summary of remedies to improve the situation, see P. 
S. Sapra, “Public Sector Sickness: Diagnosis and Remedies”, 15 
Chartered Secretary 451, (1985). 

57. See R. S. Nigam & V. S. P. Rao, “Corporate Social Responsibility: 
A Myopic Doctrine’, 14 Chartered Secretary 5, (1984). 

58. See for a brief discussion on the problems paused by the public un- 
dertakings and the measures to tackle them, S. K. Ray; “The Public 
Sector Leviathen”, 16 Chartered Secretary 926, (1986). 

59. See D. N. Saraf, “Monopoly and Restrictive Trade Practices Com- 
mission in Action — Some Reflections on consumer Protection”, 31 
J.LLI. 289 (1989) at p. 309. The author in this article says that 
the blanket exemption granted to State owned or State controlled 
business organisations is highly inequitable particularly when they 
account for their services in such huge proportions. 
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them is negligible. Starting from a meagre investment of Rs. 29 
crores in 12 Central Government undertakings in 1952, there 
are at present 232 undertakings with a total of 85564 crores 
of rupees as investment in the central sector alone. 6° The can- 
vas becomes much wider when we include the large number of 
ventures at the instance of different states. As business organisa- 
tions grow in size and economic strength, society continues to 
expect more benefit from them. Social responsiveness should 
form a part of the ongoing goals and strategy of any public un- 
dertaking. It is not legitimate on the part of a democratic Go- 
vernment to allow the continuance of business hooliganism by 
its own undertakings for long. If public undertakings are not 
made accountable for their practices and procedures towards the 
consumers and the public, it can be said that their existence 
itself is detrimental to society. Consumers seeking justice should 


not receive bullets in return. ‘ 


60. See The Indian Express, Coshin (ed.), March 16, 1990, p. 16 (Busi- 
ness and Commerce). 


Legal Control of Uinifite Trade Practices 


C, VIJAYAMOHANAN* 


The expression ‘unfair trade practice’ is a convenient 
description of practices against commercial morals. Unfair trade 
practices are as old as trade and business. In ancient times there 
were practices which were confined to exploitation at market 
places such as ‘forestalling’,! ‘regrating’? and ‘engrossing’>. The 
object was to create artificial scarcity and consequent inflation 
of prices. These practices can victimise honest merchants as well 
‘as ‘consumers and impair rational allocation of economic re- 
sources. The magnitude of problems posed by unfair trade prac- 
tices is vividly picturised by Shri K. B. Khare in the following 
passage: 

“A patient’s episode, who consulted best physician and took 
medicines with trade marks of the best pharmaceutical 
company but could not be cured because the medicines were 
adulterated. Being tired of long treatment and prolonged 
illness the patient consumed heavy dose of poison in order 
to commit suicide but the poison too was adulterated and 
so he did not die. He had to face prosecution in a court 
of law for attempt to commit suicide’’.4 


This hypothetical situation of the plight of a patient could 
be the result of prolonged use of adulterated food articles or un- 


* B.Sc. (Madurai), LL.B. (Kerala), LL.M. (Cochin), Advocate, High 
Court of Kerala. 

1. Forestalling means pushing up prices by buying up supplies oefore 
they reach market. 

2. Regrating means buying up supplies in the market. 

3. Engrossing means buying up supplies wherever available. 

K. B. Khare, “Cheating in Trade”, 1983 Cri. L.J. 33 (J). 
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fair practices in the manufacture of drugs or poison. Or such a 
situation could be brought out by the unfairness in the dealings 
of the medical practitioner. Or else, it might be the result of 
cumulative effect of all those factors. 


A. Unfair Trade Practices —- A Brief Survey 


With the increasing complexities in business, trade practices 
also took new turns. Now unfair trade practices find their mani- 
festation in every part of trade. Particular practices prevailing 
in the modern society are numerous like deceptive pricing, pro- 
duct or name similation, false disparagement of competing pro- 
ducts, false representations as to composition, character or source 
and deceptive demonstration. 


(1) Deceptive pricing 


Traders resort to deceptive pricing to allure consumers to 
purchase their goods by giving false impression about the price. 
They may take many forms. It can be either a representation 
that an article may be purchased at a reduced price or at ‘whole- 
sale’ or ‘factory price’... Representation can also be made to the 
effect that two products may be purchased for the price of one. 
Pre-ticketing can also be treated as deceptive pricing. ‘Bait-and- 
Switch’ advertising> and offer of free goods® are other mani- 
festations of the practice. 


(2) Product or name similation 


Here the intention involved is to market a product by using 
the name of another manufacturer which has some degree of 
consumer acceptance. This practice is known by the name ‘tort 
of passing off’. It is the deceptive use of personal, geographical 
or descriptive names, imitated labels or form of package which 
enable one trader to represent his goods as those of a competi- 


5. The essence of the bait-and-switch promotion is the attempt to switch 
the attention of the consumer from the advertised product to a pro- 
duct which the baiter actually wants to sell. 


6. The object is to require a consumer to purchase certain merchandise 
in order to obtain the free article. | 


280 Cochin. University Law. Review {1990] 


tor whose reputation is better and whose trade he covets. This 
involves the element of actual or constructive fraud i.e. a mis- 
representation, express or implied, concerning the commercial 
origin of goods. 


Lord Diplock has listed out some of the essential charac- 
teristics which must be present in order to create a valid cause 
of action for the tort of passing off.? According to him to con- 
stitute a passing off claim, | 


1. There must be a misrepresentation; 


2. The misrepresentation must be made by a person in 
the course of a ‘trade’; 


The representation must be to prospective customers 
of his or ultimate consumers of goods and services 
supplied by him; 


U2 


4. The representation must be calculated to injure the 
business or goodwill of another trader in the sense 
that this is reasonably foreseeable consequence; and 


5. The representation causes actual damage to a business 
or goodwill of the trader by whom the action is brought 
or will probably do so. 


The whole ramifications of this tort have recently been ex- 
amined by the Kerala High Court in Santhigiri Ashram v. K. A. 
Moideen Haji.§ The court explained: 


“The concept of passing off which is a form of tort has 
undergone changes in the course of its evolution. At first 
it was restricted to the representation of. one persons’ goods 
as those of another. Later it was extended to businesses and 
services. Subsequently it was further extended to professions 
and non-trading activities. Today it is applied to many form 


7. Even Warnick v. J. Towend and Sons (Hull Ltd.), (1980) R.P.C. 
31 at p. 93, quoted in Santhigiri Ashram v. K. A. Moideen Haji 
(infra). 

8. (1988) 2 K.L.T. 735. 
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of unfair trading and unfair competition where the activi- 
ties of one person cause damage or injury to the goodwill 
associated with the activities of another person or group 
of persons”. 


(3) False representations regarding approval or sponsorships 


Another practice resorted to by traders is to publish 
opinions of experts relating to the quality or fitness of their pro- 
ducts. Very often these opinions may be fake or forged one or 
obtained from unqualified persons. The only aim is to induce 
consumers to purchase these products. These practices are obvi- 
ously unfair. 


(4) Guarantee 


The word ‘guaranteed’ used in connection with the sale of 
a product may be misleading. It may suggest to the purchaser 
that the seller stands unconditionally behind his product whereas 
in reality hidden conditions or interpretations may persist which 
make the guarantee meaningless. 


(5) False representations as to composition, character or source 


The unfairness involved in such practices is that of repre- 
senting an article as containing certain desired ingredients or 
having certain desired quality or composition or preferred origin 
when in fact none of these exist. 


(6) Deceptive advertisements 


Mock-ups or visual representation of a product or some 
other object which is not the product itself is not illegal per se. 
In certain cases substitution of a facsimile for the actual product 
may be necessary where the technical requirements of the ad- 
vertising medium prevent the use of the actual object. For ins- 
tance, real ice cream used in an advertisement will melt under 
the hot television lights and present to the public a particularly 
unappetizing spectacle. To avoid this the advertisers may use 
a mock-up that looks like ice cream as it does not melt during 
the commercial. If, on the other hand, the demonstration repre- 
sents that a product possesses something which it does not in 
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fact possess, the practice contains a clear possibility of decep- 
tion and is illegal. 


B. Regulation of Unfair Trade Practices 


The ding-dong battle of wits between the unfair trader and 
the consumer protection apparatus of the state has continued 
unabated since the ancient days. In Kautilyas Arthasastra it is 
mentioned that trade was under state regulation with the Panya- 
dhyaksha. He was empowered to fix prices of various commodi- 
ties after taking into consideration such factors as capital, inter- 
est, charges, duties paid and rent. Cornering of a particular com- 
modity and forcing its price above that fixed by the state involv- 
ed very heavy punishment. The text reveals a definite attempt 
to strike a reasonable balance between the interest of the state, 
traders and consumers. However, the interests of consumers were 
regarded as supreme. In addition, Hindu Law prohibited unfair 
trade practices by treating them as ‘open theft’. Hindu Law 
‘classified theft into two classes namely ‘concealed theft’ and 
‘open theft’. Concealed theft meant the theft in the proper sense 
of the word. Open theft meant the taking away of another’s 
property with his consent obtained by questionable means such 
as a quack who professes to be a physician without proper medi- 
cal training and takes money from patients on false pretences 
and a tradesman who sells a cheap article by making it look 
like a valuable one. Various enactments had been made by the 
modern welfare state to curb unfair trade practices. Inspite of 
these legislation unfair trade practices are on the increase. This 
is due to the lack of a definite consumer protection machinery. 


(1) Under Contract Law 


Under a system governed by laissez-faire doctrine the legis- 
lature and the courts do not interfere with sale contracts. The 
twin principle of the freedom of contract and the doctrine of 
caveat emptor governed the situation. During the reign of laissez- 
faire the parties were assumed to be capable of safeguarding 
their interests. They were considered as the best judges of their 
own needs. They were expected to calculate the risks and future 
contingencies that were relevant to their purchase decisions. In 
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such a situation no one was concerned with the. unfair practices 
such as unfairness in the bargain, inadequacies in the products, 
charging of excessive prices etc. This attitude had contributed 
to the development of a widening gulf between the market reali- 
ties and the judicial and legislative action. 


The modern welfare state departed from the laissez faire doc- 
trine and began to interfere with the affairs of its citizens in 
their interests. The Contract Act 1872 was one among the earlier 
attempts of such interference. It laid down that free consent bet- 
ween the contracting parties is essential to make a valid con- 
tract.? The consent is said to be free when it is not caused by 
coercion, undue influence, fraud and misrepresentation.'° Where 
the consent is not free the agreement is voidable at the option 
of the injured party.!! 


The Contract Act failed to give sufficient protection to 
consumers. Under the Act if the party whose consent was so 
caused had the means of discovering the truth with ordinary 
diligence the contract could not be avoided.!? Over and above 
these, the onus of proving coercion, undue influence and fraud 
is on the party alleging it. It is a very difficult task. To improve 
the situation the Sale of Goods Act 1930 was passed. 


(ii) Under the Sale of Goods Act 1930 


The Sale of Goods Act provides for certain implied condi- 
ditions and warranties in the contract of sale of goods. These 
include the conditions as to ‘merchantable quality’ and ‘fitness 
for purpose’. These implied conditions as to ‘merchantable qua- 
lity’ and ‘fitness for purpose’ will be available only where the 
sale is by description and the seller is a person who in the 
course of business deals in goods of that description. The implied 
condition as to ‘merchantable quality’ will not be attracted where 
the consumer examined the goods before the contract is made 
and also where the seller has drawn the consumer’s attention to 


9. Indian Contract Act 1872, Section 10. 
10. Id., Section 14. 

11. Id., Section 19. 

12. Ibid. 
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- the defects in the product.!3 The implied condition as to ‘fitness 
for purpose’ will not be available to the consumer in cases where 
he has not relied or it is unreasonable for him to rely on the 
skill or judgement of the seller.!4 


When consumers are protected to some extent by the above 
provisions the traders found ways of escape through inclusion 
of exclusion clauses in sales contracts. The exclusion clauses 
enable the well-organised traders to impose unfair terms on the 
consumer. English law has made certain positive attempts to 
protect the consumer from exclusion clauses. The Supply of 
Goods (Implied Terms) Act 1973 prohibited contracting out of 
implied conditions relating to description, merchantability and 
fitness in consumer sales. !> Later the Unfair Contract Terms Act 
1977, prohibited conttacting out of the liability in negligence. 
There is absolute prohibition on exclusion or restriction of liabi- 
lity for death or personal injury.'® In the case of other loss 
or damage the contract term excluding liability must pass through 
the requirement of reasonableness. !’ 


When some definite attempts were made to regulate the ex- 
clusion clauses, the ingenious businessmen found ways of escape 
from these measures also. Glaring examples of such instances 
are ‘the display of notices like ‘no refunds’, ‘goods once sold 
would not be taken back’ and the like. The ignorant consumer 
who view these notices gathers the impression that his contract 
is subject to the conditions contained in the notice. This is made 
possible because the display of such notices is not declared illegal 
though tthe contract containing such clauses are treated as 
void.!® 


13. Sale of Goods Act 1930, Section 16 (1). 

14. Id. Section 16 (2). 

15. The Unfair Contract Terms Act 1977, Section 11. 

16: Wd Secnon.2°(1). 

17. Id., Section 2 (2). 

18. In England the Consumer Transactions (Restrictions on statements) 
Order 1976 was passed to prevent these practices. The order made 
it a criminal offence to display such notices. 
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(iil) Trade practices and the monopoly law 


The Monopolies and Restrictive Trade Practices Act 1969 
can be considered as the beginning of the State’s concern for 
consumer interests. However, till the amendment of the Act in 
1984 even the Monopolies and Restrictive Trade Practices Act 


did not contain provisions aimed at preventing unfair trade prac- 
tices, 19 | 


Though the Monopolies and Restrictive Trade Practices Act 
intends to give wider protection to consumers by preventing prac- 
tices which are monopolistic, restrictive or unfair, it is doubtful 
whether it is capable of achieving this. Under the Act the Mono- 
polies and Restrictive Trade Practices Commission is empowered 
to pass cease and desist orders directing the traders to discon- 
tinue the practice. In most of the cases the Commission passed 
such orders on the concerned traders’ undertaking that they would 
not pursue such practices in future.?° 


The ineffectiveness of law can also be attributed to the 
fact that the law does not have any teeth to bite. The law does 
not enable the authority to impose any punishment on the erring 
traders —- what it enables the authority is to extract compensa- 
‘tion from the trader since the occassions to pay compensation 
may be rare and even if occasions arise the likelihood of the 
compensation being nominal help the trader to resort to unfair 
trade practices and go either scot free or get cleared of the 
charges by paying up meagre sums. This is indeed an unhappy 
situation. 


(iv) Unfair practices relating to food and drugs: 
(a) Adulteration of food: 


Sale of adulterated food articles is the most heinous anti- 


19. See generally, the Monopolies and Restrictive Trade Practices Act 
1969. 

20. See for example, Director General of Investigation and Registration 
v. Manjog Builders (1987) 62 Comp. Cas. 823: Director General of 
Investigation and Registration v. Universal Luggage Manufacturing 
Co. Ltd. (1987) 62 Comp. Cas. 184. 
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social conduct of the manufacturers and sellers. It may lead to 
serious bodily injury or even death of consumers. At the least, 
adulteration reduces the nutritional value of food. The serious- 
ness of this problem was judicially noticed in Food Inspector, 
Palghat Municipality v. Seetharam Rice and Oil Mills.2! In this 
case Bhaskaran, J. of the Kerala High Court observed: 


“The people of India are confronted with a national pro- 
blem which in recent times has assumed serious dimensions 
arising out of the practice of food adulteration that spreads 


unabated like the epidemic”. 


The earliest legislation dealing with food adulteration is the 
Indian Penal Code 1860. It prohibits adulteration of food or 
drink intended for sale.2? It also prohibits the sale of noxious 
food or drink.?3 


Indian Penal Code failed to afford sufficient protection to 
consumers. The reason is, for a conviction under Penal Code it 
is not enough that the article of food or drink has been adulter- 
ated. It is necessary that the adulteration has rendered the food 
or drink noxious. In re Narayana Iyer?* it was held that the 
mixing of water with milk intending to sell the compound is in 
itself no offence under Section 272 unless there is anything to 
show that the milk was rendered noxious as food or drink by 
the admixture of water. In addition, the prosecution has to prove 
the mens rea of the adulterator. This is a very ‘difficult task. 
The Prevention of Food Adulteration Act 1954 is enacted to im- 
prove the situation. 


The Prevention of Food Adulteration Act prohibits the 
manufacture and sale of any adulterated or misbranded food or 
any adulterant. 2° Iit also prohibits the import of any adulterated or 


21. (1974) K.L.T. 685. 

22. Indian Penal Code 1860, Section 272. 

23. Id., Section 273. 

24. A.ILR. 1933 Mad. 99. 
25. Prevention of Food Adulteration Act 1954, Section 7. 
26. Id., Section 2 (i) and (ii). 
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misbranded food.26 Under the Act the seller is bound to give a 
statutory warranty about the nature and quality. of the food 
article while selling it.27 The failure to give such a warranty 
is a criminal offence.2° 


Though the Prevention of Food Adulteration Act has many 
advantages it is not effective in its actual operation. The Act 
treats the person who is presently in possession of the adulterat- 
ed food as the offender. Sometimes this is harsh on innocent 
retailers. Adulteration may be effected at different levels. It may 
be at the manufacturing or production stage or at the distri- 
bution stage or may be at the actual sale stage. But most of 
the cases coming to the courts are cases directed against small 
tradesmen such as grocers, milk vendors etc. Very often they 
may be innocent. In Ganeshmal Jeshraj v. Government of Guja- 
rat?9 Bhagwati, J. observed: | 


“....the small tradesman who eke-out a precarious exis- 
tence living almost from hand to mouth are sent to jail 
for selling food stuff which is often not adulterated by them 
and the wholesalers and manufacturers who really adulter- 
ated the food stuff and fattens themselves on the nursery 
of others escape the arm of law’ 39 


It is submitted that at least in cases where the retailer has 
no access to the contents of the goods he should not be made 
liable. In cases where the retailer has access to the contents of 
the goods the only practicable solution is to punish the person 
in possession of the adulterated food. 


(b) Drugs: 


Drugs are the best friends and can be the worst enemies 
of human beings and their health. Adulterated or misbranded 
drug may pose serious hazards to the health of the community. 
Indian Penal Code prohibits the act of adulteration?! and the 


27. Id., Section 14. 

28. Id., Section 16 (1) (C). 

29. (1980) I S.C. C. 363. 

30. Id., at p. 

31. Indian Penal Code 1860, Section 274. 
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sale of adulterated drugs.32 But under Section 274 a drug to 
be considered as adulterated must satisfy that it lessens the 
efficacy or changes the operation of such drug or medicinal pre- 
paration or makes it noxious. There may be cases where the 
lessening of efficacy of a drug may have beneficial effect upon 
some persons. The Penal Code considers it as the business of 
the physician and not of an ordinary vendor. 


Section 276 of the Indian Penal Code prohibits the sale, 
offer or exposing for sale or issuing from a dispensary for medi- 
cinal purposes any drug or medicinal preparation as a different 
drug or medicinal preparation. The fraud involved is not only 
in the injury done but in the false pretence by which persons 
who suppose that they are using one medicine are forced to use 
another against their will. These provisions are supplemented by 
the Drugs Act 194033 This Act prohibits the import of adul- 
terated34 and misbranded3> drugs. It also prohibits the manu- 
facture, sale and distribution of adulterated or misbranded 
drugs. 6 


(v) Unfair practices relating to commercial advertisements 


Advertisement is a powerful tool in the hands of business- 
men. They are capable of manipulating facts to induce consu- 
mers to buy things they do not really need at high prices. The 
trader may make false or misleading representations for the pur- 
pose of accelerating the sale through advertisement. An adver- 
tisement of this type is misleading not due to the character of 
the statements that it contains but rather the information that 
is omitted. Traders may not provide essential facts relating to 
the goods. Such information would very often run counter to 
advertising claims. 


32. Id., Section 275. 

33. Now the name of the Act is changed to Drugs and Cosmetics Act 
1940 by the Drugs (Amendment) Act 1962. 

34. Drugs and Cosmetics Act 1940, Section 9B. 

35. Id., Section 9. 

36. Id., Section 17. 
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Prior to the passing of the Monopolies and Restrictive Trade 
Practices (Amendment) Act 1984 the only remedy available to 
the consumer against misleading advertisements was to invoke 
the provisions of the Indian Contract Act 1872. Under this Act 
the statements contained in advertisement could be treated as 
representations and if they are misleading they could be mis- - 
representations affecting the very validity of the contract. 


The Contract Act, however, failed to give adequate pro- 
tection to consumers. This is because of the fact that the Con- 
tract Act deals only with the statements actually made. It does 
not require information to be furnished by the advertiser to con- 
sumers. Further judicial pronouncements have added more con- 
fusion making it virtually not available to the consumer. They 
include the distinctions made between an offer and an invitation 
to treat and between mere business puff and active misrepresent- 
ation. 


The effect of the distinction made between an offér and an 
invitation to treat is that a mere invitation cannot of itself be 
accepted in such a way that a binding contract is concluded. 
For example, if a man advertises his goods at a certain price, 
it amounts to an invitation to consumers who in turn can make 
an offer to purchase it at that price. If the goods turn out to 
be substandard the purchaser cannot make any reparation 
inasmuch as the advertisement would only be an invitation to 
offer. The purchaser cannot rely on the false advertisement to 
fix responsibility of the seller. This view found recognition 
in several cases.37 


The effect of the distinction made between a business puff 
and an active misrepresentation is that so long as an advertiser 
confines himself to a general praise of his goods he is fairly safe, 
no matter how exaggerated his praise may be. Consumers are 
deprived of the chance to complain even when the quality of 
the goods fall far below the seller’s claims. The danger involv- 
37. Pharmaceutical Society of Great Britain v. Boots cosh Chemists 


(Southern) Ltd. [1952] 2 Q.B. 796; Patridge v. Srittendon {1968} 
1 W.L.R. Fisher v. Bell [1961] 1 Q.B. 394. 
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ed is that an advertiser may argue that any untrue element in 
his advertisement amounted to only business puffs which are 


not meant to be taken seriously. To meet this situation Parlia- 
ment amended the Monopolies and Restrictive Trade Practices 


Act 1969. It provides a public law remedy against misleading 
advertisements. 


The Monopolies and Restrictive Trade Practices Act pro- 
hibits the practice of making misleading advertisements. The 
practices which are prohibited under the Act include:— 


1. False claims as to the quality, utdity and approval of 
the goods or services; 


2. Misleading statements relating to price; 


3. False or misleading disparagement of goods, services 
or trade of another persons; 


4. The offering of gifts or prizes with the intention of 
not providing them as such; and 


5. The conduct of any contest, lottery, game of chance 
or skill for the purpose of promoting the sale, use or 
supply of any product or any business interest. 


The Monopolies and Restrictive Trade Practices Act pro- 
tects the consumer to a large extent, It has many advantages 
over the general contract law. While the law of contract focusses 
on statements actually made in advertisements the Monopolies 
and Restrictive Trade Practices Act requires certain information 
to be made in the advertisement. To that extent the Act is 
affirmative in its approach. The remedy under the Act being a 
public law remedy, the Monopolies and Restrictive Trade 
Practices Commission can order an inquiry upon. re- 
ceiving a complaint from any trade association or 
from any consumer or a registered consumer association. It can 
also order an inquiry upon a reference made to it by the Cen- 
tral or State Governments or upon an application made to it 
by the Director General of Investigation and Registration. Fur- 
ther, the Commission can even conduct suo motu inquiry.3® 


38. Monopolies and Restrictive Trade Practices Act 1969, Section 36 B. 
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Though the Monopolies and Restrictive Trade Practices Act 
has many advantages it is not free from defects. Under the Act 
a trade practice to become an unfair One has to satisfy two 
conditions. They are: 


1. It should be practiced for the purpose of promoting 
the sale, use or supply of any goods or for the pro- 
vision of any services; and 


2. It must cause loss or injury to consumers. 


In Khari (V.P.) v. Colladas Beverges Industrial Area?9 the 


Commission refused to hold an advertisement as an unfair one 
only on the ground that there was no evidence to show that 
the advertisement had caused loss or injury to the consumer. 


Moreover, the Act exempted government undertakings from 
the purview of unfair trade practices. This is discriminatory. Just 
because an undertaking is government owned there is no guaran- 
tee that the consumer is protected. 


Conclusion 


Elimination or rather effective control of unfair trade prac- 
tices presupposes the existence of a definite consumer protection 
policy. Therefore, to protect consumers from unfair trade prac- 
tices a well founded consumer protection policy should be evolv- 
ed. The absence of such a policy is the main reason for the 
failure of various legislative measures regulating unfair trade 
practices. | 


The existing legislation aim at curbing particular instances 
of unfair trade practices. But the ingenious businessmen have 
always found ways of escape from the clutches of these measures. 
It is submitted that to cure this defect the current unfair trade 
practices resorted by the businessmen may be identified and pro- 
visions to contain them devised. The legislation should provide 
for continuous identification and containment of unfair practices. 


39. UTPE No. 284/87 decided in January, 1987. 
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Another problem to be considered is the nature of the re- 
medies to be provided to the consumers. Majority of the Acts 


dealing with unfair trade practices provide the consumer a right 
of personal action against the unfair trader. This remedy has its 
own defects. In effect, the number of consumers who avail them- 
selves of the remedy is negligible. This may be due to the un- 
willingness of the consumers to take the tradesmen to task or it 
may be due to the lack of resources at his command for taking 
appropriate action against the trader. The group action or state 
action would be effective and legislative provision for actions by 
consumer organisations should be provided for. In addition pro- 
vision for giving assistance to such organisations has necessarily 
to be incorporated. 


Banks: A Tool of Development 


P. S. SOMAN* 


The bank as we see today has undergone tremendous chan- 
ges. An attempt to trace the development of banking will reveal 
that in India, banking has been totally remodelled. The credit 
for its present structure rests with the political and economic 
events that have swooped the country in the last few decades. 
Banks are now considered as the custodians and distributers of 
the liquid capital of the country. They are the lifeblood of our 
commercial and industrial activities. Hence the economic well- 
being of the nation depends upon the prudence of their adminis- 
tration. ! 


Banking Scenario in India: 


Banking in India is not an imported system. The origin of 
banking is traceable in the ancient times. The Vedic scriptures 
and texts have mentioned about money lending. Loans and usury 
were well understood in those days, and Rishis occasionally 
lament their state of indebtedness.2 In the Ramayana and Ma- 
habharatha also there are references about banking business. 
However, banking which has its inceptive traces in the Vedic 
period was not the same as we see today. In the Vedic period 
money lender transacted mainly with their own money resources. 


* M.A., LL.B. (Kerala), LL.M. (Cochin), Assistant Registrar of 

Co-operative Societies, Government of Kerala. 

Ramakrishna Reddy, Money and Banking (1972), p. 72. 

. For a detailed discussion, see R. C. Dutt, History of Civilization in 
Ancient India Vol. 1 (1972), p. 39. 

3. See Ramajois, Legal and Constitutional History of India (1984), pp. 
83-89, 
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They could charge as much interest as they could. But banks 
receive money principally from depositors and lend it to those 
who are in need of it. They cannot charge interest as they like. 
The definition of banks as a dealer or transactor in money was 
true to the Nagar seths, Shroffs or Mahajans in the medieval 
period but not in the present banking renaissance. 


The first bank in India, the Bank of Bengal, was started 
in 1809 with a capital of Rs. 50 lakhs. One-fifth of this was 
contributed ‘by the Government which gave the Government sub- 
stantial control over voting and direction. Two other presidency 
banks viz., the Bank of Bombay and the Bank of Madras were 
established in 1840 and 1843 respectively.° 


The year 1860 marks a new era in the history of public 
banks in India. It was in this year that the principle of limited 
liability was first applied to joint stock banks. So far little or 
no banking legislation existed in India. ° 


The benefit of limited liability lead to the combining of 
trading activities with banking operations. These trading opera- 
tions were proved to be a failure. Reckless speculation and the 
policy of dividing profits without keeping proper reserves were 
responsible for this condition. The Indian legislature came for- 
ward and passed the Indian Companies Act 1913 which restrict- 
ed the combining of trading activities with banking operations. 7 


This regulation was inadequate to check banking debacles. 
In 1913 there were 23 bank failures, which rose to 42 in 1914, 


4, In the Vedic period the terminology used for Hindu bankers was 
Seths or Shroff. The Seths were again classified as Nagar Seths and 
Jagat Seths. In the medieval period, during the days of Akbar. the 
village money lenders were known as Seths, Mahajans or Shroffs. For 
a detailed discussion, see J. C. Gupta, “Development of Modern 
Banking in India”, The Commercial Gazette, 10th August 1981, p. 3. 

5. For details, see Tannan, Banking Law and Practice in India (1977), 
Dp. 10: 

6. Ibid. 

7. See Section 277 G(1) of the Indian Companies Act 1913 as amend- 

ed in 1936. 
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till the year 1923 it rose to 143, during 1938-47 it was 547. 
In the period 1947-52 it was 236. These bank failures shattered 
the confidence of the public in banks. The frequent bank failures 
forced the government to establish centralised banking and to 
provide adequate safeguards to the public. 


The true history of ‘Indian Banking’ started only after inde- 
pendence. Till this time the British banking system was adopt- 
ed in India without taking into consideration the social benefit 
of banking. Consequently, banks in India concentrated their 
activities in big cities and provided financial support to big 
business only. 


Social -Control over Banks: 


After independence it became necessary to have certain 
social control over the unruly banking business in India. The 
first step in this direction was the enactment of an Act regulat- 
ing banking business in India® in he year 1949. The inadequ- 
ancies of this legislation was made good by amending the Bank- 
ing Regulation Act 1949 in 1969. The preamble of the amend- 
ing Act reads: 


“An Act further to amend the Banking Regulation Act 
1949, so as to provide for the extension of social control 
over banks and for matters connected therewith or inciden- 
tal ‘thereto. .2"? 


Before the implementation of social control measures there 
was a complaint that the bulk of bank advances were directed 
to large and medium scale industries and big and established 
business houses. The sections such as agriculture, small scale 
industries and export were not receiving their due shares. There 
was also an allegation that the directors of banks, who were mosily 
industrialists, influenced many banks in granting more loans to 
their companies. The amended banking legislation made it impos- 
sible to continue this practice. The amended Act made it mandatory 


8. The Banking Regulation Act 1949 (Act No. 10 of 1949). 
9. The Banking Regulation (Amendment) Act 1968 (Act No. 58 of 
1968). 
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that the majority of the directors of a bank should have special 
knowledge and practical experience in respect of certain specified 
subjects related to banking.!° Banking was thus, professionalised 
to some extent. Restrictions were also imposed on giving of loans 
and advances by banks to its directors.!! Further more, the 
Reserve Bank of India was conferred with additional power to 
supervise banking operations.!? 


Even the above social control over banks did not achieve 
the desired objectives. Within six months of the imposition of 
social control over banks, the Central Government thought it 
fit not to continue the experiment in case of 14 major banks. 
It resulted in the nationalisation of these 14 commercial banks 
having a deposit of more than 50 crores each. The broad objec- 
lives of nationalisation of banks as stated in the preamble of 
the Act !2a are: 


“to control the height of economy and to meet progressive- 
ly and serve better the need of development of the economy 
in confirmity with national policy and objectives”. 


It was hoped that this would help, to provide credit facilities 
to all segments of people and reduce the regional imbalances 
in its availability. It was also hoped that nationalisation would 
effectively channelise the credit to. priority fields like agriculture, 
industry and export. In the context of these objectives a num- 
ber of changes in the bank’s attitude and methods of work were 
called for. It became necessary for them to reorient the concept 
of security for loans to pay special attention to growth potential 
and development needs of local areas where the branches are 
situated,12b 


Following the nationalisation, a reformation from class 
banking to mass banking was started. As a first step towards 


10. See the Banking Regulation Act 1949, Section 10A. 

11. Id., Section 20. 

12. Id., Section 21. 

12a. The Banking Companies (Acquisition and Transfer of undertakings) 
Act 1970 (Act No. 5 of 1970). 

12b. Annual Report of Reserve Bank of India 1970, Para 90. 
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this, branches were opened in rural areas. Even remote areas 
got a place in the banking map of India. 


Industrial development in backward areas is an important 
means of raising the level of income in these areas and in re-. 
ducing the regional disparities in the level of development. For 
this purpose the ‘Lead Bank Scheme’ was started in 1970 with 
the duty and responsibility of development of banking in the 
alloted districts. ‘Lead Bank Scheme’ envisaged an area approach. 
In each district one particular nationalised bank is under the 
charges of looking after the credit needs of the priority sec- 
tions. It is also essential that there must be a shift on the part 
of all credit institutions in the emphasis from tangible security to 
operational viability. Such a shift is possible only when the credit 
institutions are able to maintain a continuous contact with the 
borrowers’ operations. !3 


Consequent on the nationalisation of .banks, there has 
been a shift in emphasis from credit worthyness to ‘credit 
worthyness of project to be financed’.'4 However, the planners 
and policy implementers were not satisified with the progress 
made by the commercial banks in extending credit facilities to 
weaker sections of the rural society. The Government came for- 
ward with programmes like Small Farmers Development Agency 
and Marginal Farmers and Agricultural Labourers Development 
Agency. The Regional Rural Banks Act was. passed in 1975 and 
Regional Rural Banks started functioning in the same year. !5 
The commercial banks in collaboration with the Central and 
State Governments were authorised to sponsor Regional Rurai 
Banks in different parts of the country. 


The second phase of nationalisation which took place i0 
1980, nationalised six commercial banks. Priority was given to 


13. For details of the ‘Lead Bank Scheme’, see the Report of the study 
group constituted by the National Credit Council. The group headed 
by Professor D. R. Gadgil submitted its report on October, 1969. 

14. See the Annual Report of Reserve Bank of India 1971, p. 76. 

15. For a detailed discussion about Regional Rural Banks and their role 
in Rural Development, see J. K. Mittal “Integrated Rural Develop- 
ment through Regional Rural Banks”, 1980 Punj. U.L.R. &4. 
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social banking and this necessitated a change in the attitude of 
the bankers. This was sought to be achieved by giving guidelines 
and directions to the bankers as per the policy formulated by 
the Government. In order to check whether these guidelines are 
followed or not, various forums like the District Consulative 
Committee, the State Level Bankers Committee and the Regional 
Consultative Committee were constituted. 


The rapid expansion of banking activities since 1970 called 
for a phase of consolidation to improve the quality of bank oper- 
ations and services. As an important step in this direction banks 
were required to draw up and implement specific action plans 
designed to improve their overall performance'!® The action 
plans implemented during the period 1970-87 created a new 
sense of awareness and dynamism among the banks. It reveals 
the concentrated efforts made by all banks to achieve positive 
results in a time bound manner.'’? The benefit of these develop- 
ments in the banking sector were extended to the rural people 
through the branch expansion programme. 


Branch expansion policy and. progress 


Under the new branch licencing policy, '8 the Reserve Bank 
gave directions to the commercial banks including the Regional 
Rural Banks to start more and more branches in rural areas. !° 
Task forces have been set up at the regional offices of the Reserve 
Bank of India to monitor the implementation of the branch ex- 
pansion programme. The State Governments are expected to 
identify areas which require more banking facilities. On the basis 
of the list of identified areas received from the State Govern- 
ments, the commercial banks, including Regional Rural Banks 


16. Supplement to R.B.I. Bulletin, June 1988, p. 76. 

17. Ibid. 

18. Under this policy commercial banks must start more branches in 
the rural areas. They will be allowed to start new branches in the 
urban areas only if their performance in the rural branch expansion 
is satisfactory. 

19. Under Section 23 of the Banking Regulation Act 1949, Reserve Bank 
can control the opening of new branches. 
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must open new bank office. The target for the period 1985-90 
has almost completed at the end of June 1988.?° 


According to the Reserve Bank’s report, there is still scope 
for opening additional branches in the rural areas of 854 deficit 
blocks.2! The lead bank and the State Government concerned 
have been advised to expedite identification of additional cen- 
tres in these blocks. The Reserve Bank has also requested all 
State Governments and Union Territories to render necessary 
assistance to banks regarding the availability of necessary infra- 


structure at the alloted centres to enable the opening of bank 
offices as planned. ?? 


Before nationalisation the total number of branches of banks 
working throughout India was only 8262. This was increased 
to 55,015 at the end of March 1988.23 During the year 1987- 
88 the total number of branches opened was 1448 comprising 
1351 rural, 46 semi-urban, 23 urban and 28 metropolitan and 
port town centres.24 Of these 198 were of the State Bank of 
India and its associate banks, 711 of 20 nationalised banks, 503 
of Regional Rural Banks and 36 of private sector banks. 25 
Rural branches at the end of March 1988 constituted 56.8 per 
cent of the total as compared to 22 per cent in June 1969, The 
branch licensing policy of the Reserve Bank of India with its 
accent on rural branch expansion was largely responsible for 
this growth. The establishment of the Regional Rural Banks also 
contributed much to-the expansion. Today there are nearly 
thirty thousand bank branches functioning in remote rural areas. 
So in terms of its spread, the Indian banking system is more 
rural than urban. 


20. 4958 centres in rural and semi-urban areas were allotted up to June 
1988. Out of this 2046 to Regional Rural Banks and 2912 to com- 
mercial banks including 125 centres to private sector banks. 

21. R.B.I. Bulletin, June, 1988, p. 76. | 

22. Ibid. 

23. As on June 30, 1988 the number of scheduled commercial banks, 
stood at 79 and that of Regional Rural Banks at 196. See Ibid. 

24. Supra vn. 27. 

25. Ibid. 
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The nationalisation had enabled the banks to tap the depo- 
sits of the rural masses to a great extent. The bank branches 
in the rural areas have done a lot in cultivating saving habit 
among the rural population.26 This also helped to increase the 
share of the savings of the rural households flowing into the 
banks. But still banks have a long way to go to mobilise a 
significant share of the rural saving. 


The share of the rural sector in lending activities has in- 
creased. One-third of the total advances of the scheduled com- 
mercial banks has gone to rural and semi-urban areas. There is 
a remarkable improvement in the utilisation of resources mobi- 
lised from the rural areas. There has also been a reduction in 
the over-concentration of bank credit in the metropolitan cen- 
tres. 


Besides participating in the poverty alleviation policies and 
programmes envisaged by the Government from time to time, 
the banking industry is also called upon to shoulder additional 
responsibilities in extending credit to the Government undertak- 
ings. The banks also have invested an increasing percentage of 
the total resources mobilised by them in Government securities. 
This enabled both Central and State Governments to engage in 
various development projects. 


During the year 1987-88 public sector banks made further 
progress in increasing the credit flow to priority sectors and also 
under special schemes, The priority sector advances of 28 pub- 
lic sector banks as at the end of December 1987 was Rs. 2,71,810 
crores.*’? Advances to weaker sections within the priority sec- 
tor was Rs. 6,980 crores.*® Assistance to beneficiaries under 


26. For details, see N. K. Thingalaya, “Banks Have a Long Way to Go!”, 
30 Yojana 23, (October 16-31, (1987). 

27. It formed 4.55 per cent of the total advances. The target was 40 
per cent. 

28. It formed 11.4 per cent of net bank credit. The target was 10 
per cent. 
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the 20 Point Programme from the Public Sector banks amount- 
ed to Rs. 8,855 crores at the end of March 1988.29 


A target of 20 million families was set for assistance under 
the Integrated Rural Development Programme during the Seventh 
Plan period. This included 7 million families assisted during 
the Sixth Plan period but who could not cross the poverty line 
and were to be given a second dose of assistance. Banks extend- 
ed assistance to 11.06 million families during the first three 
years of the Seventh Plan period.2° Of the beneficiaries 4.90 
million belonged to Scheduled Castes and Scheduled Tribes and 
1.20 million were women.3! The term-credit disbursed during 
the three years, 1985-86, 86-87 and 87-88 was Rs. 730.15 
crores, Rs. 1,014.88 crores and Rs. 1,175.35 crores respectively. 


Service Area Approach: A New Strategy for Rural Lending 


A new strategy of rural lending named Service Area Ap- 
proach for improving quality of rural lending by commercial 
banks including Regional Rural Banks was introduced in the 
year 1988. This approach was expected to contribute to the or- 
derly and planned development of credit in the identified  ser- 
vice areas of each rural and semi-urban branches of commercial 
banks and regional rural banks. The approach was expected 
to intensify supervision of credit use and recovery of loans. It 
may also help in harmonising the efforts of banks in providing 
credit for rural development activities with those of co-operative 
institutions and other developmental agencies and avoid defusion 
of efforts over wide areas. 3? 


Under this approach the banks should deploy specially train- 
ed officers in specified areas to identify beneficiary villages from 
credit plans and implement them in a timebound manner. The 
branch manager of each public sector bank would identify and 
look after the credit needs of 15 to 20 villages in the branch 


29. This amount was distributed to 190 lakh borrowers. 
30. R.BJI. Bulletine, June 1988, p. 76. 

31. Ibid. 

32. Ibid. 
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vicinity. It further envisages distribution of all villages among 
the 20 public sector banks and the Regional Rural Banks. 


Systematic implementation of credit plans along with a sys- 
tem of continuous monitoring of the progress, avoidance of dup- 
lication of efforts and co-ordination with other institutional agen- 
cies providing non-credit inputs are some of the basic features 
of this system of lending. A countrywide training programme has 
been launched so that the new approach is made effective. Ins- 
tructions have also been issued to avoid disruption of credit flows 
during the transitional period. However, this scheme is criticis- 
ed by banking circles.33_ They fear that the scheme will legiti- 
matise loan melas, bidding goodbye to whatever financial disci- 
pline is-left in rural lending. According to them the proposed 
modus operandi would increase the burden of branch managers 
in the rural sector where deposit accretion and recovery of ad- 
vances had always been in adverse proportion to the lending. 
Moreover, the scheme would come under the dominant influence 
of politicians and the branch manager and other bank officials 
would be made to toe their line.*4 


Conclusion 


The banking industry has made phenominal progress in the 
last two decades. Banks have expanded their services through- 
out the country and played a remarkable role in mobilising sav- 
ings of the community and in redirecting credit to large seg- 
ments of the rural and semi-urban population which has been 
virtually bypassed by the banking sector in the past.3> Banks 
have done a lot for the attainment of the national goal of rural 
development, but considering the needs of the day banks have 
still a long way to go. In a country like India where about 80 
per cent of the population lives in villages, only an effective 
rural based banking can bring about the desired social trans- 
formation. Such a system of banking should substantially meet 


33. Indian Express, Cochin, June 17, 1988, p. 9. 

34. Ibid. 

3$. ‘Assessment and Prospects of Indian Economy’, 27 S.B.T. Monthly 
Review (November 1988), 556 at pp. 565-566. 
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the credit requirements of the weaker sections of the community 
in rural areas and provide relief to small and marginal farmers, | 
artisans and craftsmen. It should also inculcate banking habit 
among the rural people and help to mobilise their savings for 
accelerating economic growth in the area of its operation.*® If a 
person with means and a man of status is in a position to get 
finances from the nationalised banks it is not a big achievement. 
The banking institutions deserve a credit only when the bank- 
ing facilities, i.e. loans and financial assistance are provided by 
the banks to Harijans, small farmers, tribals and enterprising 
enterpreneurs in the rural areas, Such facilities can not only help 
‘those persons from being saved from the exploitation of the 
money lenders but also make them economically sound. The 
change in the lending policy of banks towards this direction is 
yet to get strong roots in the arena of banking system in India. 


36. See Supra n. 21. 


NOTES AND COMMENTS 


~ Uniform Marriage Code : 
Major Impediments 


Marriage is the very foundation of a civil society. No laws 
and institutions of a country can be of more vital importance 
to its subjects than those which regulate the manner and con- 
ditions of forming and dissolving marriage. Matters of marriage 
and divorce cannot be considered as mere religious! matters and 
the time has come for enactment of a Uniform Marriage Code 
applicable to all persons irrespective of their religious persuasions. 


The major obstacles in drafting a Common Marriage Code 
are polygamy and arbitrary power of the husband to give ‘talaq’ 
to the wife permitted by the Muslim Law. In India, Muslims 
think that any change in these areas would perverse the reli- 
gious aspect of the Muslim society. According to them the law 
of the Quran is infallible and unchangeable.2 They hold that 
the Shariat is the kernel of Islam and it cannot be changed, 
that the obedience to it is both a legal obligation and a moral 
duty; and that interference with it is excluded? Unfortunately 
Muslim law of marriage and divorce has been misunderstood as 
purely a product of religion.‘ 


No Muslim has an unbridled right to practise polygamy.5 


}. K. A. Agarwal, “Uniform Indian Marriage Code — A Suggestion” 
Indian Socio-Legal Journal, 122 at 132 (1978). 

2. J. S. Schacht, Origins of Mohammadan Jurisprudence (1950), 230. 

3. Anderson and Coulson, “Islamic Law in Contemporary Cultural 
Change”, Saeculum 14 (Munich, 1967). 

4, Supra n. 1 at 125. 

$. Tahir Mahmood, “Islamic Law and the Debate on An Indian Civil 
Code”, Islamic and Comparative Law Quarterly 24 at 31 (1981). 
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During the emergence of Islam as a religion, the system of poly- 
gamy in its various forms was in vogue in many countries parti- 
cularly in Arabia. In pre-Islamic society, fighting was the order 
of the day resulting in the reduction of number of men than 
that of women. Such women were unfortunately left to live a 
destitute’ and miserable life.© This state of affairs was to a great 
extent responsible for the continuance of the institution of poly- 
gamy. Islam permitted a man to have more than one wife in 
order to meet such social contingencies. It afforded a protection 
to the unfortunate woman who was a widow and to the young 
children who lost their father. There could be other circum- 
stances too necessitating polygamy — for instance, physical in- 
ability on the part of a married woman to fulfil the duties of 
marriage or her inability to bear an issue.? The general rule is 
that monogamy and polygamy is permitted’ only in emergent cir- 
cumstances. 


Prior to the prophet, polygamy was rampant among Arabs. 
It was not possible to bring them to monogamy compulsorily. 
Any such attempt would have created not only resistance but 
open revolt. The population of men was reduced due to con- 
stant warfare and this abominable institution of polygamy had 
to be tolerated.° 


Polygamy is opposed to the prevailing norms of civilised 
society. This fact cannot be overlooked. In the prevailing ever- 
changing socio-economic and political conditions of this coun- 
try, abolition of polygamy becomes necessary. A great difference 
of opinion prevails among the followers of Islam in connection 


6. S. A. Akbarabadi, “How to Effect Changes in Islamic Law” in Tahir 
Mahmood (Ed.), Islamic Law in Modern India (1972), pp. 114-119. 

7. Ibid. 

8. The Quran IV: 3. The verse of Quran runs as follows: 
If ye fear that ye shall not deal fairly with the (female) orphan 
wards under you, (do not marry any of them) but marry other 
women whom you like, two or three or four and if ye shall fear 
that ye shall not act equitably, then marry one only (from free 
women) or from the female captives under your charge. This will . 
facilitate just dealings on your part. 

9. Id, at 128. 
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with the extent to which polygamy is tolerated or allowed in the 
Islamic system. Progressive Muslims hold that the conditions 
under which it was permitted are so difficult of compliance that 
they amount to a virtual prohibition and that the circumstances 
which rendered it permissible in primitive times are not exist- 
ing in modern times.!0 | 


The contribution of courts in India towards controlling the 
practice of polygamy is revealed by two ways: by recognition of 
the right of delegated divorce (talaq-i-tawfid) in favour of the 
wife in the event of the husband marrying" or taking another 
wife, and by refusing restitution of conjugal rights to a poly- 
gamous husband.!2 In Jtwari v. Asghari}3 a Muslim husband 
filed a suit for restitution of conjugal rights against the first wife. 
The court, while dismissing the suit as malafide, decided that 
in India, Muslim law has considered polygamy as an institution 
to be tolerated but not encouraged and it has not conferred upon 
the husband any fundamental right to compel the first wife to 
share his consortium with another woman in all circumstances. 
No doubt during the subsistence of first marriage a Muslim hus- 
band has been legally empowered to take a second wife, but 
when he seeks the help of the civil court for the restitution of 
conjugal rights against first wife, the wife would be entitled to 
raise the question, whether the court, as a court of equity, ought 
to compel her to submit to cohabitation with such a husband. 
The circumstances in which the second marriage took place were 
held relevant and material in deciding whether husband’s con- 
duct in taking a second wife was itself an act of cruelty. The 
court, observed: !4 


10. Purushottak Bhatcharya, “Law of Marriage and Divorce” (Jodhpur 
University as quoted in V. R. Krishna Iyer, “Reform of the Muslim 
personal Law” in Tahir Mahmood (Ed.), Islamic Law in Modern 
Trdia sulg22), ‘pp. 17° at 22: 

11. Itmari v. Asghari, AI.R. 1960 All. 684. 

12. S. Jaffer Hussain, “Judicial Interpretation of Islamic Matrimonial 
Law in India” in Tahir Mahmood (Ed.), Islamic Law in Modern 
India (1972), p. 173 at 176. 

13. Supra n. 11. 

14. Id. at 687. 
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The onus today would be on the husband who takes second 
wife to explain his action and prove that his taking a second 
wife involved no insult or cruelty to the first, and in the 
absence of cogent explanation, the court will presume under 
modern conditions that the action of the husband in taking 
a second wife involved cruelty to the first and it would be 
inequitable for the court to compel her against her wishes 
to live with such a husband. 


In Muslim countries the circumstances which made the exis- 
tence of polygamy at first necessary are disappearing and plura- 
lity of wives is being considered as an evil. Social consciousness 
in this direction has compelled Turkey, Egypt, Indonesia, Pakis- 
tan, Morocco, Syria, Iraq and other Muslim countries of the 
world to modify and reform their laws relating to matrimonial 
causes. The feeling against polygamy has tended to root out the 
custom among the people of these countries.'5 It is surprising, 
in these circumstances, that the Muslims in India are opposed 
to placing restrictions on polygamy, although at present a sub-— 
stantial number of Indian Muslims either by conviction or neces- 
sity, are monogamists. !6 


The arbitrary power given to the husband to divorce his 


15. Commenting on these reforms, an eminent jurist of Islamic law 
remarked: 


The measure of reform in the law as a whole, which have been 
introduced in most of these countries over the past century, 
provide both a minor and a gauge of their social progress and 
even nation development and, second, that the measure of re- 
form in that part of the law that is still specifically Islamic 
which has been introduced in country after country over the 
past forty years, constitute at one and the same time a most 
significant example of modernism in Islams. where theology and 
law always go hand in hand and also a fascinating illustration 
of how a theoratically immutable law can infact be amended 
in practice. J.N.D. Anderson, Islamic Law in the Modern World 
(1959), i 9. 18. 


16. Supra n. 2 at 127. 
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wife by Muslim law is the next hurdle in enacting a Uniform 
Marriage Code.’ !7 

The concept of divorce under Muslim law has also been a 
subject of misconception and controversy. However, there can 
be no question that the Quranic laws concerning the treatment 
of women in divorce are more humane and just.'8 Anthopo- 
logical researches reveal that among all the nations of antiquity, 
the power of divorce was regarded as a necessary corollary to 
the law of marriage. The commentaries by Narada, Kotyana and 
Devala contain provisions for divorce even among the Hindus. !? 
It is not known when the law of divorce among people of higher 
social strata came into disuse and continued to remain with the 
people of lower social strata. However, this right of divorce. 
with a few exceptions was exclusively reserved for the benefit 
of the stronger sex; the wife was under no circumstances en- 
titled to claim a divorce.2® The progress of civilization, how- 
ever, led to partial amelioration of the condition of women and 
they too acquired a qualified right to divorce, which now they 
frequently exercise. 


Ancient Hebruic law in Arabia was in force at the time 
of appearance of Prophet and that law permitted husband to 
divorce his wife without any reason.2! Women were not allow- 
ed to demand a divorce from their husbands for any reason 
whatsoever. Prophet did not approve absolutely this unlimited 
power of divorce.2?, There is an instance that prophet’s nephew 


17. Anderson states: 
The Muslim wife indeed has always, lived so far as the law is 
concerned under the ever present shadow of divorce, a shadow 
only in comparatively rare cases by certain precautionary devices 
mitigated only in comparatively rare cases by certain precau- 
tionary devices. Supra n. 15 at $1-52. 
18. Supra n. 2 at 129. 
19. Id. at 130. 
20. Ibid. 
21. Dillinger, The Gentile and the Jew, 339, 340. 
22. He regarded this practice as calculated to undermine the foundation 
of society. He is reported to have said, “with Allah, the most de- 
testable of all things permitted is divorce”. Fitzgerland, Mohamma- 


dan Law (1931), p. 73. 
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and son-in-law, Ali, refused to divorce one of his four wives 
in order to marry another in view of the prophets admonition. 
The Prophet repeatedly declared that nothing pleased God more 
than the emanicipation of slaves, and nothing more displeased 
him than divorce. The reforms of Mohammad marked a new 
departure in the history. He restrained the power of divorce 
possessed by the husbands and gave to the women the right 
of obtaining a separation on reasonable grounds; and towards 
the end of his life he went so far as practically to forbid ex- 
ercise of unilateral divorce by men without the intervention of 
arbiters or a judge.23 He pronounced falaq to be the most 
“detestable before the Almighty God of all permitted things”, 
for it prevented conjugal happiness and interfered with the pro- 
per bringing up of children. The permission, therefore, in the 
Quran, though it gave a certain countenance to the old cus- 
toms, has to be read in the light of the law givers own words. 
When it is borne in mind how intimately law and religion are 
connected in the Islamic system, it will be easy to understand 
the bearing of these words on the institution of divorce. 24 
Among those countries where the followers of Islam are ruling 
or are numerically dominant, such as Saudi Arabia, Libya, 
Yemen, Bahrain,?5 Northern Nigeria, Gambia, Somalia, Mauri- 
tania, Chad and Afghanistan, no legislative reforms in the law 
of divorce have been introduced. But in Muslim-majority areas 
outside these countries, the laws pertaining to divorce have been 
reformed.?© Reform of the traditional Islamic personal law was 
undertaken first in Turkey. In 1915, Ottomman law of family 
rights was enacted which provided that if talaq is pronounced 
under intoxication it would be of no legal effect.27 The tradi- 
tional law authorising a husband to repudiate the marriage by 


23. Asaf, A. A. Fyzee, Outlines of Mohammadan Law (1976), v. 146. 

24. Ameer Ali, Mohammadan Law 472 (Vol. II). 

25. Tahir Mahmood, “Common Civil Code, Personal Laws and the Re- 
ligious Communities” in Indian Civil Code and Islamic Law (1975), 
p. 22 at 30. 

26. Id. at 31. 

27. Supra no. 15 at 51-52. 
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4 unilateral declaration has been reformed in several Muslim 
countries. 2° 


The reforms should pave the way for suitable changes in 
divorce laws among Muslims in India to prevent the exercise 
of the right of unilateral divorce by the husband.?9 

Different sections of Muslims in India have found their own 
solutions to the unsatisfactory state of the law. The Khoias, 
under the enlightened leadership of their spiritual head have their 
own marriage tribunals and neither a second marriage nor a 
divorce is possible without recourse to these tribunals.7° In some 
Muslim families the wife’s right to divorce in specified circum- 


— 


28. The various measures adopted for this purpose are (a) intervention 
by the court, without which a divorce will have no effect (Turkey, 
Tunisia, Algeria, Iraq and some states in Malaysia, Perlis, Selenger, 
Saramak and Negri Sambilan; (b) intervention by administrative 
bodies (Indonesia, Pakistan and Bangladesh); (c) derecognition of 
divorce pronounced under the effect of intoxication, duress or pro- 
vocation, or given through a metaphorical expression or by way of 
an inducement or threat (Lebanon, Egypt, Sudan, Jordan, Syria, 
Morocco and Iran); (d) abolition of ‘triple-divorce’ formula (Egypt, 
Sudan, Jordan, Syria, Morocco and Iraq); and (e) pecuniary con- 
trol (Syria, Tunisia and Morocco). Supra n. 25 at 33. 

29. In 1936, an effort was made for the improvement of the condition 
of Muslim women in India by introduction of a bill in Parliament 
on 17 April, 1936. It was enacted as the Dissolution of Muslim 
Marriage Act, 1939 and came into force on 17th March 1939, after 
facing a great deal of opposition from Muslim orthodoxy of the 
country. The Act of 1939 has given specific grounds for divorce at 
the instance of the woman e.g., where the husband has not been 
heard of for more than four years or neglects or fails to provide 
maintenance for a period of two years; imprisonment of the hus- 
band; failure to perform marital obligations; impotency and cruelty. 
It also gives the right to divorce on any other ground (not specified 
in the Act) if recognized as valid by the Muslim Law. These rights 
are, however, difficult and expensive to enforce, and, howsoever 
aggrieved the wife may be it is not as easy for her to get a divorce 
as for the husband, who merely has to pronounce a few words. 

30. See Kamila Tyabji, “Polygamy, Unilateral Divorce and Muslim 
Law as interpreted in India”, Tahir Mohammed (Ed.), Islamic Law 
in Modern India (1972), p, 141 at 145. 
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stances is invariably incorporated in the marriage deed. Also an 
increasing number of enlightened Muslims take recourse to re- 
gistering their marriages under the special Marriages Act, 1954, 
thus showing that even such a step is in no way against the 
conscience of Muslims. Once it is accepted that under Islamic 
law the wife does have a right to divorce; there will be no obs- 
tacle in accepting the view that justice lies in men and women 
having equal right in this matter. 


Marriage in Islam is a civil contract; so it follows that 
divorce is a comparatively simple matter. The ideas of arbitra- 
tion and mutual agreement between spouses are put forward 
more than once in the Quran.?! 


Unfortunately it was not this kind of divorce that became 
current in Arabia, nor is it the one which prevails in India to- 
day. What prevails, and has become most synonymous with the 
word divorce in Muslim law, is unilateral divorce i.e. a talag 
pronounced arbitrarily by a husband against the wife. 


The time has now come when the matters of marriage and 
divorce cannot be considered purely on the basis of religion. 
They have to be tackled in the context of modern social con- 
ditions, without touching the religious feelings of any group in 
this country. The age old resistance of the Hindus towards 
polygamy and divorce has broken down. Similarly in Muslims 
also polygamy exists as a luxury and divorce no longer remains 
the monopoly of the husbands. The wife has also acquired inde- 
pendent rights through the Dissolution of Muslim Marriages 
Act, 1939. An attempt should be made to evolve certain gen- 
eral provisions so as to facilitate a Uniform Marriage Code. 


31. “If ye fear a break between man and wife, then send a judge chosen 
from his family and a judge chosen from her family; if they are 
desirous of agreement, God will effect a reconcilation between them. 
The Quran, IV: 39. And again Quran ordains: 

And if a wife fears ill-usage of aversion on the part of her 
husband, then shall it be no fault if they can agree with mutual 
agreement, for agreement is best. The Quran, IV: 127. 
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The Uniform Marriage Code of India is not to be based 
exclusively on any of the existing systems of personal laws in 
the country. On the contrary it should incorporate the best and 
superb elements in all systems of family jurisprudence. The 
areas of domestic relations which can be expected to be cover- 
ed by the Uniform Marriage Code are marriage, divorce, after- 
math of divorce and legitimacy. 


— Anam Abrol* 


Lecturer, Institute of Correspondence Education, University of 
Jammu, Jammu. 


BOOK REVIEW 


Comparative Constitutional Law, by Mahendra P. Singh (Ed.), 
Eastern Book Co., Lucknow (1989) pp. 526, Rs. 250|- 


To encourage scholarship by publishing festschrift is un- 
fashionable in India. Here is one, lit with myriads of comparative 
legal lights, honouring Prof. P. K. Tripathi, a living Indian scho- 
lar. While academic lawyers are given superb status in other 
major legal systems, they are seldom respected in India. Judges 
and successful lawyers are, no doubt, held in high esteem. The 
result is that promising persons are not attracted to tiresqgme 
academic pursuit at a time when Indian legal system craves .for 
liberating the common people from exploitation, mismanagement 
and misery. Experiment in the laboratory of law by those who 
have unremitting devotion is the need of the hour for evolving 
a new style in the legal process. Prof. Upendra Bax: is justified 
in voicing a desire: 


‘6 


‘....The badage of excellence in scholarship still remains 
the mastery of Anglo-American judicial and juristic litera- 
ture; comparative law, usually, means grasp of non-Asian, 

and typically, European law. I hope that this contribution 
in a festschrift for one of India’s eminent law professors 
will stimulate interest in Asian developments among Indian 
law students and teachers’. (See, f. n. 6, p. 133). 


Ever since the Columbia University Law School awarded him. 
the prestigeous S.J.D. in 1957, Prof. Tripathi set his professional 
direction towards perceptive studies and writings concerning de- 
licate issues of constitutional law, which, as a Columbia Univer- 
sity Law Professor has rightly remarked, have influenced eover- 
mental and scholarly activities. The services rendered by him 
as Dean, Faculty of Law in the Universities of Allahabad and 
Delhi,.-Member_ of the Indian. Law: Commission, Head of. the 
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Law Department of the Delhi University and National Professor 
of law are also noteworthy. 


The book reveals comparative constitutional perspectives in 
seven parts. Part one covers the area of constitutional philosophy 
and judicial review. The opening article, ‘Political Judges and the 
Rule of Law’, written by Ronald Dworkin, deals with an impor- 
tant question, namely, how judges do and should decide hard 
cases. Do they make political decisions in the U.S.A. and the 
U.K. It is natural that judges may believe in some political prin- 
ciples, but that is different from reaching decisions on political 
grounds. Some academic critics of British judicial practice, how- 
ever, feel that few judges in that country do make decisions on 
political grounds, which is, by and large, detested. A good num- 
ber of academic lawyers, law students and even some of the 
judges in the higher judiciary hold the view that in the U.S.A., 
however, judicial decisions are inescapably and rightly political. 
The article argues that the judges do and should rest their judg- 
ment on controversial cases on the basis of political principle, 
but not in argument of political policy. This view appears to 
be more restrictive than the current American thinking, but less 
restrictive than the official British view. The article further ex- 
amines the concept of rule of law both from the narrow rule- 
book perspective and the wide public conception of individual 
rights. 


Some aspects of the wide range of judicial review of the 
constitutionality of executive action in the Federal Republic of 
Germany is discussed in the next article contributed by Helmut 
Steingerger. The Basic Law of Germany provides judicial review 
when rights are infringed. However, German Federal Law does 
not permit public interest litigation. As in India, the tax-payer 
has no remedy under the German system against wasteful ex- 
penditure of money caused by the executive. One notable feature 
of the German legal system is that it has not developed the doc- 
trine of political question nor of granting immunity from judi- 
cial action to certain kinds of public organs, like the President 
or the Chancellor, or to certain public acts because of their spe- 
cific political content. Nevertheless, courts recognise spheres of 
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discretion of the executive branch. Prof. Pavle Nikolic’ highlights 
the indispensability of constitutional review in a democratic set 
up. The supremacy of the constitution in a democratic legal order 
does not result from an abstract legal postulate, but rather from 
the importance of constitution as a political act accompanied by 
democratic class substance. Dr. Dieter Conard examines the in- 
fluence of western liberal ideas on Mahatma Gandhi’s constitu- 
tional philosophy. His attempt is to clarify that Gandhiji no less 
than Jawaharlal Nehru represented the full complexity of the 
modern Indian culture derived from many influences inchs 
the encounter with the west. 


The role of constitutional courts in the allocation of rights 
between federal government and the individual state has always 
been a complex theme for the judiciary and federal pandits 
Should the court serve as the umpire over the federal system, 
or should it leave this role to the political process? Justice Holmes 
felt: “I do not think the United States would come to an end 
if we lost our power to declare an Act of Congress void. I do 
think the Union would be imperilled if we would not make that 
declaration as to the laws of the several States.” Justice Blackmun 
observed, on the other hand, that the political process rather 
than the justice process is the ideal one for the purpore. Prof. 
Rudolf Dolzer probes into these aspects in the concluding chap- 
ter in this part. Not infrequently one finds tensions and frictions 
between federal governments and the states in all types of feder- 
ations, 


Part two of the work is devoted to the problems of con- 
stitutional transition and turmoils in different countries. Jill Cot- 
trell examines the future of Hong Kong. The joint declaration 
of 1984 records the agreement that the entire territory of Hong 
Kong will revert to China on the first of July, 1997. The author 
analyses from a lawyer’s angle the basic structure of the Chinese 
Constitution of 1982 and the Hong Kong Constitution. Ningkan 
Litigation is a landmark in the constitutional law of Malaysia 
as well as of the Commonwealth countries. Yash Ghai gives a 
critical account of the -first Ningkan case. The circumstances in 
which the head of state can dismiss the premier and its com- 
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patibility with the democratic conventions and legal pratices are 
highlighted. The justifiability of the proclamation of ‘emergency’ 
in a democratic set up is also examined. In the third and absorb- 
ing article Prof. Upendra Baxi attempts to explore the ‘consti- 
tution saying’ role of the Supreme Court of Pakistan — a coun- 
try where one finds a fragile democracy and the armed forces 
wielded power for most of the forty-three years after its birth. 
The learned professor observes that judicial discourses in Pakis- 
tan fascinate not just by its jurisprudential virtuosity, but also 
by its progressive contribution to the restoration of democratic 
governance. This is an achievement unparalleled in the annals 
of contemporary constitutionalism. He says: 


“No modern supreme court had to face a recurrent round 
of challenges arising from as many as six martial law pro- 
clamations. And of the few apex courts in the ‘developing’ 
societies which had to negotiate constitutional usurpation! 
none. has.put to. more spectacular, and effective, uses the 
-most resilient- elements of traditions of western constitu- 
_tionalism and religious traditions to achieve, overall, the 
result that the Pakistan Supreme Court has. Certainly, no- 
. ..apex court in the contemporary world has asserted in a 
conclusive judgment that a person claiming supreme poli- 
tical power is a ‘usurper’, his regime ‘illegal ....and in- 
competent to make laws’ as the Supreme Court of Pakis- 
tan did in 1972 in Ms. Asma Jillani v. Govt, of Pun- 
jab... .”2 (p. 432). 


Prof. Baxi points out that the Pakistan experience demonstrates 
the importance of theological/ideological discourse for the achi- 
evement of constitutionalism, instead of indiscriminately consum- 
ing ‘the aggressively Eurocentric prescriptions of judicial role’. 
What makes Pakistan experience unique is the fact that the re- 
ligious/ideological justification for privileging stems from that 


—_- 


1. Madzimbamuto v. Lardner Burke [1968] 3 All E.R. $61: Attorney 
General of Republic (Cyprus) v. Mustafa Ibrahim (1964) C.Z.R. 
195; E. O. Lakanmu v. Attorney General, West Nigeria [1968] 3 
All E.R. 561. 
2. .P.L:D.: 1972.S.C. 139. 
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aspect of Islamic constitutional tradition which recognizes the 
ascription of sovereignty to Allah. (p. 133). In contrast, he 
comments, the Indian judicial discourse lacks a culture-specifi- 
city. The discourse on basic structure does not seek justification 
for making power accountable in a mix of indigenous theologi- 
cal/cultural traditions. (p. 136). 


Of the eight articles given in part three which deals with 
civil and political rights, four relates to freedom of speech and 
expression. Kent Greenawalt writes on ‘free speech justifications’, 
revealing the subtle plurality of values that does govern the 
practice of freedom of speech. The other articles in this part 
examines the meaning and scope of freedom of expression and 
academic freedom, aspects of religious speech under the Indian 
law and right to personal liberty in India. In an interesting ccn- 
tribution Prof. Mohammad Ghouse depicts the inadequacies of 
the crime control apparatus in India. It is sad to say that al- 
though those who gave shape to the Indian Constitution were 
not unaware of the horror of police raj, the Constitution con- 
tains no specific right against torture. Somnath Lahiri remarked 
in the Constituent Assembly that the Constitution was framed 
from the point of view of a police constable. In Raghubir Singh 
v. State of Haryana? the Supreme Court observes: 


“We are deeply disturbed by the diabolical recurrence of 
police torture resulting in a terrible scare in the minds of 
common citizens that their lives and liberty are under a 
new peril when the guardians of law gore human right to 
death.... Police lock-ups, if reports in newspapers have 
a streak of credence, are becoming awesome cells... .” 


Two articles on Polish Law, one by Zdzis law Kedzia and ano- 
ther by Roman Wieruszewski, deal with Rule of Law and Prin- 
ciples of Equality, respectively. 


Part four of the book contains interesting discussion on 
economic and social rights. Peter Macalister-Smith writes on the 
Notion of Development as a Right. Problems of tension between 


3. ALR. 1980 S.C, 1087. 
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equality and compensatory discrimination is the central theme 
of the article contributed by Paramanand Singh. The other topics 
discussed in this part are: The Concept of Human Dignity vis- 
a-vis the Constitution of India (Govinda Mishra), the Directive 
Principles of State Policy (Parmeswara Rao), Human Rights 
(Ulrich Karpen), Aspects of Enforcement of Human Rights (E: 
S. Venkataramiah) and Directive Principles of the Indian Con- 
stitution and Non-violence (Jagat Narain). All these articles 
are highly informative. Part five gives us a detailed picture of 
the German Administrative Law (Eberhard Schmidt-Abmann), 
Japanese Administrative Law (Toshiro Fuke) and Swedish Ad- 
ministrative Law (Torsten Bjerken). Part six contains two arti- 
cles on civil servants. Helmut Goerlich sums up the preferential 
treatment and equal access to public office in Germany. The 
Governmental prerogative in relation to civil servants in India 
is the area dealt with by Harish Chander. This chapter presents 
with clarity the doctrine of pleasure provided under Article 310 
and 311 of the Indian Constitution. Part seven is epilogue. 


- The morass of comparative law is bewilderingly vast and 
it is not possible to roam far and wide in a volume like this. 
The book deserves to be admired as an insightful work which 
presents some square inch of comparative legal problems of 
current importance. Legally oriented studies of the topics dealt 
with are rare and there is scope for more research in these re- 
gions of the law. 


—  K. B. Mohamed Kutty* 


LL.M. (Cochin), Ph.D. (Cochin), Advocate, High Court of Kerala. 


Company Law by Avtar Singh, Eastern Book Company, Lucknow 
(Ninth edition, 1989), pp. 564 + LXXII, Price Rs. 80]-. 


Indian company law has been illuminately discussed by 
several scholars having great distinction and practical experi- 
ence. The book under -review is the ninth edition of an authorit- 
ative text book comprehensively dealing with basic principles and 
legislation on companies in India. The work has earned remark- 
able success due to its unique qualities viz., clarity of thought, 
simplicity of language and the logical arrangement of the topics. 
The present edition is fully updated and contain in a short ap- 
pendix, the salient features of the monumental amendment made 
to the companies Act in 1988. While retaining the general frame- 
work, the contents have been enriched by incorporating the im- 
portant statutory changes and the developments on the judicial 
front. 


' The twenty five chapters of the book dealing with distinct 
aspects of Company law together with the appendix and sub- 
ject index are designed to develop in a student an awareness 
of the sophisticated legal problems that exist in company law. 
To assist the student in obtaining details relating to doubtful or 
complicated legal problems references are given to various arti- 
cles, cases and other legal materials. The book deserves appre- 
ciation by law students and law teachers eventhough they may 
not agree with some of the views expressed by the author. The 
following examples are given only to identify some areas where 
a different view is possible. In fact the author deserve commends 
for expressing his bold views. 


In chapter 1 of the book dealing with corporate persona- 
lity, the author observes: 


“The duties of the corporate directors and their social 
responsibilities which is at present one of the most deve- 
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loping aspect of company law, are still largely governed 
by the principles of common law”! 


This observation is based on a short discussion on the 
history of company law in India. But a careful examination of 
the successive legislative attempts in India to reshape company 
administration and management may reveal that increasing social 
control measures were adopted in the country in tune with the 
prevailing social and economic ideals pursued by the country. 
Except for the development of the nature of fiduciary duties of 
company directors, the common law had little role to play. The 
concept of social responsibilities of companies and corporate 
directors are largely developed through legislative intervention.? 


Similarly, in the same chapter dealing with “Agency or 
Trust and Government Companies”, the author has conveyed 
the idea that courts are reluctant to issue prerogative writs 
against government companies.? This point was sought to be 
affirmed by citing the decision of the Supreme Court in L.I.C. v. 
Escorts Ltd.4 The author says, 


“The Supreme Court refused to hold L.I.C. as an instru- 
mentality of the state when it was exercising its ordinary 
right as a majority shareholder for removing the existing 


management. 


Thus it appears that it is very difficult to persuade the courts 
to go behind the corporate entity of a company to deter- 
mine whether it is really independent... .”> 


In this conext it is necessary to examine the trend of the 


1. Avtar Singh, Company Law, (1989), p. 3. 

2. The consolidated Act of 1956 incorporated many provisions for the 
protection of a large section of the public interested in the function- 
ing of a company. Provisions for disclosure of information and fair 
accounting are only a few examples. The amendments made in 1963 
and 1974 incorporated more provision for creating social consious- 
ness among corporate directors. 

3. Supra n. 1 at pp. 15-20. 

(1986) 1 S.C.C. 264. 

5. Supra n. 1 at p. 17. 


~ 
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judiciary since 1981. In Som Prakash Rekhi v. Union of India.° 
Krishna Iyer, J. of the Supreme Court laid down a functional 
test to determine whether an entity is an “authority” under 
Article 12 of the Constitution. He stressed the view that it is 
not the form but the function of the entity which is to be con- 
‘sidered to determine its character. Following this decision, pra- 
ctically all government company was treated as an “authority” 
in the subsequent years. The tendency of the judiciary in the 
recent years had been to pierce the corporate veil of govern- 
ment companies without considering the nature of the function 
against which the writ petition is directed. But in the Escorts 
case,’ the Supreme Court had taken a reasonable approach. 
The court considered that the real question was not whether the 
L.I.C.. was an “authority” or not. The material question was 
whether the disputed function, namely, exercising voting powers 
in a company meeting, could be considered as an administrative 
action subject to judicial review. It is only in this context that 
the court expressed the view that the L.I.C. was not an instru- 
mentality of state. So this case could not be taken as an auth- 
ority to support the author’s view. 


In the second chapter dealing with registration and incor- 
poration of companies, the author agrees with the decision of 
the Priviy Council® that the validity of the certificate of incor- 
poration cannot be disputed on any ground whatsoever.? Ac- 
cording to. the author even if the objects of a company is illegal, 
the company could not be extinguished by cancelling the certi- 
ficate. The certificate is conclusive and the remedy would be 
to wind up the company.!® This position was taken based on 
the decision of Chandra Reddy, C.J., in 7. V. Krishna v. Andra 
Prabha (Pyt.) Ltd.'!| But when courts in India have evolved 
the concept of fairness even in administrative action, the con- 


Go Viges) 31 Com.Cas. 71-(8.C.) 

7. Supra n. 4. 

8. Moosa Goolam Ariff v. Ebrahim Goolam Ariff, 1.L.R. (1930) 40 
Cal 1 (P.C.) 

o. papa mm. 1 at p. 28. 

10, fay at ip. 29. 

11. A.LR. 1960 A.P. 123. 
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clusive effect of the certificate of incorporation can be upheld 
only on other grounds. It is desirable to have a rethinking on 
this subject. 


The observations made above relate to the opinions held 
by the author. One can find many such examples in other chap- 
ters as well. But the fact is that this is one of a few books on 
Indian company law where the author has made a critical evalu- 
ation of the legal principles and has made some conclusions of 
his own. This useful approach to the study of company law is 
commendable in every respect. 


However, there is one serious mistake observed throughout 
the work. The author has referred to some repealed English 
statutes to illustrate his points. For example, he has referred to 
the European Communities Act 1972 at several chapters.'? But 
the company law in England has been consolidated and codi- 
fied in 1985. Now the provisions of the European Communities 
Act 1972 relating to companies are to be found in the consoli- 
dated Acts of 1985 and the amendments made thereafter. A 
reader will legitimately expect that a book published in 1989 
will contain these amended provisions. It is hoped that the author 
would bring out a revised edition in the near future incorpora- 
ting these developments. 


The publishers of this book have taken all efforts to pre- 
sent it in a handsome style. The printing is good and devoid of 
any serious error. The price is reasonable. One can unhesitat- 
ingly recommend the book to the students preparing for LL.B. 
and other similar examinations, 


— A. M. Varkey* 


12. See Supra n. 1 at pp. 48, 56. 


* M.A., LL.M. (Kerala), Ph.D. (Cochin), Lecturer, Department of 
Law, Cochin University of Science & Technology, Cochin - 682022. 


Management of Forest : 
an Empirical Study" 


P. LEELAKRISHNAN AND N. S. CHANDRASEKHARAN** 


Forest plays a vital role in maintaining environmental bal- 
ance. It renders the climate equable, adds to the fertility of 
soil, prevents soil erosion, promotes perennial stream flow, pro- 
vides shelter for wild animals, protects the tribal people and 
preserves gene pools. The discussion in this paper relates to 
the problems of forest management in Kerala, the southern most 
state in India, with emphasis on environmental perspectives. Part I 
looks at the working of the present administrative set up and 
explores the ways in which it can be reformed. Part II high- 
lights the dimensions of the problems of forest protection. Part II 


* In this paper the authors sum up the findings of a research programme 
on “Legislative and Administrative Aspects of Environmental Con- 
trol in Western Ghats”, a project funded by the Ministry of En- 
vironment and Forest, Government of India. Parts of the findings 
already published, namely “Law Fiddles While the Forest Habitat 
Burns”, [1988] Cochin University Law Review 119 and “Tribal Peo- 
ple and their Habitat”, [1990] Cochin University Law Review 109 
are excluded from this paper. The study was held by way of elicit- 
ing information through questionnaire, interviews and seminars. 
Views of forest officials and other administrators, environmentalists, 
lawyers, scientists, tribal people: political leaders, journalists and 
social activists were invited and considered. 

* Professors, Department of Law, Cochin University of Science and 
Technology. Authors acknowledge the benefits of involvement as co- 
investigator of their colleague Prof. K. N. Chandrasekharan Pillai 
in preparing the original report of the project. A team of research 


scholars and students helped in the field study by collecting infor- 
mation and views. 
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deals with public participation in forest protection. Part IV 
discusses enforcement of criminal sanctions against forest off- 
ences. Part V sums up the suggestions and conclusions and ex- 
amines the desirability of an independent administrative mech- 
anism at the national level., 


ParRT I 
Administrative set up 


Management and control of forest in Kerala is vested in 
the Department of Forest in the State. Administrative set up 
is heirarchical in nature. The principal chief conservator of for- 
est is at the top.' Under him there are five chief conservators.? 
There are nine conservators of forest.3 The entire forest is 
divided into territorial divisions for administrative purposes. 
Each division, headed by a divisional forest officer, is divided 
into ranges, number of ranges varying from two to ten under 
a division. Each range is headed by a range officer. A range is 
divided into sections under the charge of foresters. A section is 
again divided into beats and every beat has two guards to look 
after. 4 


An administration can be top-heavy in two ways. It may 
be top-heavy when there are more officers than are necessary 
at the top. It may also be so if there are no sufficient staff at 
the bottom. The staff at the grass root level being inadequate 
the forest administration is top heavy in Kerala in the second 
sense. There seems to be no scientific basis on which work load 


1. The management and control of forest is with the principal chief 
conservator. 

2. They are in charge of various activities such as forest protection, 
wild life, vigilence, social forestry and research. 

3. Four are in control of territorial divisions; one is in charge of 
vested forests; one working plan and research; one wild life and the 
remaining are concerned with social forestry. 

4. The work load of the guards is too heavy to discharge their duties 
properly. The empirical study reveals that the area under surveil- 
lance of a guard comes even to seven hundred hectares. 
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is being evaluated for the purpose of fixation of staff, right down 
from the level of ranger.° 


At present there is pre-service and in-service training. For 
rangers and other higher officials there is pre-service training. 
For forest guards there had been inservice training only, thoug 
recently new recruits were given training immediately after recruit- 
ment. The training does not equip them with sufficient know- 
ledge and expertise to deal with the problems of forest protec-- 
tion. There are instances when guards have been on duty for 
decades without any training. The present training rendered to 
the field staff seems to be quite inadequate. Periodical refresher 
courses are not conducted. 


Lessons in legal procedures, weaponry, driving of motor 
vehicles and operation of communication equipments together 
with training in improving physic ought to form important com- 
ponents of the pre-service training. The need for adding social 
and environmental contents as part of forest education and train- 
ing, with a thrust on tribology, is to be emphasized. 


The current research activities in connection with forest are 
not geared to the forest protection problems faced by the field 
staff. 


The forest personnel, especially the field staff who consist 
of rangers, foresters and guards and are charged with the onerous 
duties of protecting the forest, find themselves in a predicament. 
The tribal people who were once their best friends do not have 
any faith in them.6 In times of crisis the police who are to 


5. He is the officer in charge of a range. He has many administrative 
duties such as supervision of the office and field staff, maintenance 
of accounts, detection of offences, frequent court work and more 
frequent participation in conferences convened by higher officials. 

6. In some places the forest officials and tribal people do not see eye 
to eye with each other. Due to this, forest officials and tribals occa- 
sionally come into a conflict. This is mainly due to lack of communi- 
cation between the forest officials and the forest dwellers. In some 
places, tribal people feel that forest is the property of the govern- 
ment. Due to this feeling they indulge in destruction of forest. See 
K. M. Tiwari, “Forest and Tribals” in Desh Bandhu, ef. al. (Eds.), 


(f. n. contd.) 
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protect the forest officials disown them. Organised smugglers 
often armed with sophisticated weapons overawe them. Not only 
are the forest personnel disheartened by the indifference of the 
public in appreciating their difficulties but are they disappointed by 
the unhelpful, non-sympathetic and unrealistic attitude of the 
high echelons of bureaucracy. It is alleged that they are often 
subjected to undue political interference rendering it difficult for 
them to discharge their duties promptly and properly.’ In sum, 
the forest field staff presents nothing but a sorry spectacle. 


The onus of crime detection and investigation falls squarely 
on the shoulders of the forest field staff. This poses several pro- 
blems. Firstly, forest offences are seen by the people not as 
mala in se. Secondly, there is no immediate identification of the 
victim of the offence. Thirdly, the public at large are not con- 
vinced of the moral basis on which the state claims proprietory 
rights over forest. Fourthly, the topography of the forest environ- 
ment and the remoteness of the place where the offence is com- 
mitted renders it difficult to detect and investigate the offence 
and prosecute the offender. Lastly, the apathy of the people resid- 
ing near the forest and the aggressive and non-co-operative at- 
titude of the tribal people in the forest aggravate the problem. 
It is in such a situation that the forest official finds himself juxta- 
posed with the smuggler. To fight against such heavy odds he is 
equipped with only one weapon — a wooden rod.® Instances 


Social Forestry and Tribal Development (1986), 12 at pp. 18, 19. 
Also see T. Madhava Menon “Law and Tribal Societies in Kerala” 
in Leelakrishnan, ef. al. (Eds.), Tribal Welfare: Law and Practice 
(1985), 157 at pp. 170, 171. 

7. For instance a case was filed against the relative of a_ political 
bigwig. It is reported that he interfered and made an attempt 
to drop the case. The concerned range officer did not agree. Due 
to this, the ranger was transferred. See Mathrubhumi, 21 July, 1987. 

8. Neither sophisticated weapons and training to overate them, nor 
adequate facilities of quick communication to the officials who have 
to provide timely assistance are available. The need for equipping 
the enforcement wing with men and weapons was stressed at the 
floor of the Kerala Legislature and subsequently by a Legislative 
Committee. See Seventh Kerala Legislative Assembly Subject Com- 
mittee If and IV, Report on the Scrutiny of Demands for Grants, 
July 1, 1985. Also see The Hindu, June 8, 1987 revorting the re- 
commendations of the petitions committee. 
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of armed gang attack on forest officials are not rare.? There 
are many areas in the state where the problem has been severe. 
Even murder of field staff had been reported.'!® This reveals the 
extent of risk to which the forest personnel are exposed and the 
inadequacy of the enforcement machinery. 


Offences such as assault, murder and wrongful restraint of 
forest officials are essentially law and order problems to be dealt 
with by police officials although committed in connection with 
a forest offence. However, arming the enforcement personnel and 
augmenting the protective staff may help checking gang attack 
against forest officials. The need for close co-ordination between 
the forest and the police departments cannot be overemphasized 
in this instance. The two have to act in unison, the police pro- 
tecting forest staff and the forest staff protecting the forest more 
effectively. 


The present set up of forest administration at the grass root 
level does not seem to be adequate in solving the mounting pro- 
blems of forest protection. The forest protection personnel have 
no means of swift communications to their colleagues, higher 
officials and/or the police. If by chance a guard succeeds to pass 
the information on, there are no enough men, weapons and vehi- 
cles ready at hand to counter the impending danger. Suppose a 
guard or a higher official happens to arrest a smuggler and take 
the smuggled goods into custody, he had no adequate facilities 
at his disposal to detain the culprit and to keep the seized goods. 
No wonder the forest personnel are always at the mercy of the 
police even for carrying out their normal duties diligently. The 
divided responsibility between the police and the forest officials 
also creates problems of co-ordination. 


Checking of goods in transit and frequent surveillance of 
forest are necessary for effective prevention of smuggling. Often 
housed in thatched sheds and without men and materials, forest 


9. Nilambur, Thekkady, Ranni and Vazhachal are the places where the 
problem is said to be severe. Indian Express (Cochin) 7 August, 
1986; Malayala Manorama, 10 August, 1986. 

10. Indian Express, (Cochin), August 20, 1986. 
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check posts present a pathetic picture. In tracts of forest, where 
motor vehicles cannot reach, surveillance is extremely difficuit. 
The system of check posts has to be improved and alternative 
systems of transport, for instance horses, should be provided to 
forest staff for use in terrains inaccessible by vehicles. 


The forest area in Kerala is not clearly demarcated by 
boundary lines. The only authentic record to identify the forest 
area is the Government of India survey map prepared long ago. 
With regard to the actual forest in the forest area no proper 
records are available except information through satellite survey 
and aerial photographs. The satellite photographs tell the tale of 
forest denudation!! and large scale replacement of natural forest 
by secondary vegitation or monoculture. !? 


11. Srikumar Chattopadhyay, “Deforestation in Parts of Western Ghats 
Region (Kerala), India’, Journal of Environmental Management 
(1985), Vol. 20, p. 219. The deforestation trend from 1905 to 1973 
is assessed by means of topographical maps and lands at images. 
It is reported that the natural vegetation cover has decreased from 
44% in 1905 to 17% in 1973. Field studies in a represenative area 
indicate that deforestation continues unabated. Bearing in mind a 
rate of over 5% deforestation over a period of 11 years (1973-84), 
it is estimated that only 9-10% of the total geographical area of the 
state remains under a natural vegetation cover with an intact forest 
ecosystem. With such an alarming rate of deforestation, the region 
once famous for its tropical rain forest, is now left with only a few 
pockets of virgin rain forest along the rugged slopes. A number of 
factors are involved in the deforestation and also in the qualitative 
degradation of the natural forest ecosystem. Problems such as soil 
erosion, landslides and channel siltation occur throughout the study 
area. 

12. Id., pp. 229, 230. Mr. Srikumar Chattopadhyay writes on, “It is 
apparant from the analysis that a considerable area of forest has 
already been denuded, irrespective of slope condition and that loss 
continues unabated. Forest plantations or areas of secondary veget- 
ation are increasing at a faster rate, replacing the natural vegetation. 
This type of monoculture, particularly eucalyptus, depletes soil mois- 
ture and retards the undergrowth, while providing a source of fire- 
wood in rural areas. The tropical rain forest, which is the richest 
forest ecosystem in terms of plant diversity and energy content, 
cannot be regenerated once it has been degraded. The environmental 

(f. n. contd.) 


C.U.L.R.  P. Leelakrishnan & N.S. Chandrasekharan 339 
ParT II 


Intervention in forest environment 


Encroachments into the, forest area are extensive. Political 
support, scarcity of land, over population, corruption and ab- 
sence of effective control are identified as factors contributory to 
this evil. The encroachers could exert pressure and get political 
patronage in the context of coalition ministries that came to 
power one after another in the state of Kerala. The human pro- 
blems involved in eviction were highlighted by politicians in an 
attempt to conceal the criminality and illegality not only in the 
encroachment but also in the conferment of title of the encroach- 
ed land. The lobbying compelled the powers-that-be to think in 
terms of rather regularisation of enroachment than eviction or 
penalisation. '3 The decision was always influenced by the ques- 
tions of political expediency with a view to continuing in power. 
History of extension after extension of the cutoff date for +e- 
gularisation illustrates the approach.'* Encroached forest areas 
in most cases have been transformed into human settlements. 
Any further regularisation of encroachment is, however, subject 
to a check now as the use of forest for non-forest purpose re- 
quires prior approval of the Central Government under the Forest 
(Conservation) Act 1980 although prevention of encroach- 
ment is within the domain of powers of the State Government. !® 


problems related to deforestation not only affect the ecology, but 
also threaten the very foundation of agrarian economy. It is impera- 
tive that we take stock of this serious situation and amend our 
current forest management for the ultimate benefit of society”. 

13. For a detailed discussion on the successive attempts of regularisa- 
tion of encroachment over the years, see C. K. Karunakaran in K. 
S. S. Nair, et. al. (Eds.), “Eco-degradation of Kerala Forest: His- 
torical Facts”, Ecodevelopment of Western Ghats (1986), pp. 104- 
109. 

14. Ibid. 

15. Section. 2: 

16. The possibility of further encroachment with expectation of regul- 
arisation in future cannot be ruled out. See M. K. Prasad, “Kerala 
Western Ghats in the Five Year Plans” in K. S. S. Nair, ef. al. 
(Eds.), Ecodevelopment of Western Ghats (1986), 288 at p. 290; 
C. T. S. Nair, “Crisis in Forest Produce Management”, in J. Bhan- 
dhyopadhyay, et. al. (Eds.), India’s Environment: Crises and Res- 
ponses (1987), p. 7 at p. 11. 
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If the policy towards eviction of encroachers is conditioned sole- 
ly by consideration of environmental protection the conclusion 
is obvious: persons should be evicted from the encroached land 
and the entire area reconverted into forest. A course of less rigo- 
rous action may view environmental protection as a measure of 
protecting the existing forest and will require eviction of only 
those settlements which pose a threat by way of their location 
in or around the forest. Which course is to be taken is a mat- 
ter of policy. The former is more expedient on environmental 
considerations. The decision under section 2 of Forest (Conser- 
vation) Act 1980 on the request for giving title in the forest 
becomes significant now. It should always be based on environ- 
mental criteria and not on any irrelevant factors. 


Organised gangs of smugglers with the support of business 
magnets and political bigwigs are engaged in large scale felling 
of sandalwood, teakwood, rosewood and other valuable trees. 
According to reports smuggling is rampant in many parts of 
Kerala forest.'7 The blame is also put on the plainsmen living 
near the forest, who are alleged to perpetrate or abet the offence. 
Tribal people are also involved marginally. Undoubteadly, human 
settlement in and around forest poses serious threat. 


A multipronged, well co-ordinated and comprehensive ap- 
proach is needed to counteract illegal felling and smuggling. The 
measures should include civil and criminal sanctions against the 
offender and revamping the inspection machinery. It should be 
made obligatory on the part of contractors and forest personnel 
to declare their wealth and the source of earnings. Any income 
not declared, or any wealth not accounted for, should be made 
liable for confiscation. 


Poaching is also said to be a grave problem in the Western 
Ghats. '® It poses a threat not only to wild life in the forest 


17. See Mathrubhumi, June 1, 16, 27 and 30; July 12, 17, 21 and 28; 
August 8, 17 and 20 and September 15 (1987), Indian Express, May 
7, 1986; June 25 and October 5, 1987; The Hindu, September 25, 
1987. 

18. It is reported that thirteen tuskers were killed by poachers in Idukki 
during the period of three months. Malayala Manorama (Cochin), 
September 23, 1986. 
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but to the entire forest environment through human interven- 
tion which upset the eco-balance of flora and fauna. Stringent 
measures like shoot-at-sight orders! will have to be taken 
against poaching in addition to the scheme of nationalisation of 
trade in wild life and animal articles. 


The trading in animal articles and trophies is not so wide 
spread as timber trade. Consumers are few; trade channels limit- 
ed. Forest is the only source of wild animals and materials. In 
this context nationalisation is not only feasible but highly effec- 
tive.2° 


Existence of saw mills near forest aggravates the problem 
of illegal felling. This is so because the felled trees can be easily 
converted into planks. With a view to containing the problems 
of illegal felling and smuggling it is imperative that powers be 
conferred on forest department to have an effective control over 
saw mills. No saw mill should be allowed within a specified dis- 
tance from the forest. Licence should be issued to the saw mils 
only by the forest department or in the alterative by any other 
authority only with the permission of the forest department. 
There should be provision compelling saw mills to submit month- 
ly returns to the forest department on the quantity of timber 
issued. Forest officials should be saddled with powers of inspec- 
ting saw mills and imposing sanctions including closure. 


Nationalisation of timber trade has been suggested for solv- 
ing the problem of smuggling. The idea is that when the chan- 
nels of trading in timber are in the hands of state agencies the 
market for smuggled goods will be totally absent which in turn 


ere. 


19. Shoot-at-sight orders had been issued against armed poachers in 
the Karnataka Forests. See Indian Express, November 28, 1983. 

20. Chandrasekharan, N. S. and Chandrasekharan Pillai, K. N., “Legal 
Aspects of Nationalisation of Trade in Wild Life and Animal Arti- 
cles”, [1985] Cochin University Law Review, 485 at p. 488. In 1986 
an amendment to the Wild Life (Protection) Act was introduced. 
It prohibits carrying on business in scheduled animals, trophies deriv- 
-ed from scheduled animals and scheduled animal articles. See Sec- 


tion 49B introduced by the Wild Life (Protection) Amendment Act, 
1986. 
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will dissuade illegal felling and smuggling. In view of the diffuse 
market and the wider base of the business in timber, not only 
cut from the forest but also procured from the non-forest areas, 
state monopoly in timber trade may be an impracticable sugges- 
tion. 


Grazing affects forest environment adversely. Rotational 
grazing by demarcating the area, protection by barbed wire, ear- 
marking grassland, tight patrolling by forest staff, sufficient num- 
ber of pounds to detain stray cattle and production and distri- 
bution of cattle fodder at concessional rates are some of the 
measures to be implemented for driving off this menace. 


Fire is another threat to forest environment. Human agency 
is also responsible for forest fire. Positive steps are to be taken 
to contain the problem. Adequate staff with facilities and itrain- 
ing in fire fighting’! is necessary. Human settlements should not 
be allowed in the forest or close to the forest. 


The industrial lobby supported by a few scientists argue 
that selection felling is a device to extract raw materials for in- 
dustry and that it helps regeneration of forest and does not have 
any adverse impact. Forest officials claim that selection felling 
can be done without disturbing the eco-system. It is said that 
the dead, dying, moribund and overmatured trees only are sub- 
jected to selection felling. These criteria give an impression that 
selection felling may not disturb forest environment but may 
generate sustainable revenue. 


The practice of selection felling in Kerala, however, tells a 
different story. Instead of selection felling selective felling 2* and 


21. A report of the legislature subject committee reveals that an amount 
of Rs. 6,00,000 had been allotted for fire fighting in forest. The com- 
mittee recommended for enhancement of this amount. Subject Com- 
mittee of the \Kerala Legislature, IVth Report on the Scrutiny of 
Demands on Grants, July 1985. 

22. “Although about 30 species are tested as suitable for felling, in prac- 
tice, a disproportionately large number of trees belonging to species 
which are in great demand are removed. The species and number 
of trees marked depend on the objectives relevant immediately”, 

(f. n. contd.) 
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overfelling are resorted to. Valuable trees, not the old and dying, 
are selected for felling. Unmarked trees may be cut illegally by 
the contractors with or without the knowledge of the forest 
officials. Construction of roads to facilitate removal of logs aggra- 
vates the problem. Excessive damage is also caused to the sapl- 
ings and young trees while the logs are dragged through the 
forest. Absence of regeneration efforts coupled with destruction 
resulting from indiscriminate felling accelerates the denudation of 
the forest. It ends up in clear felling of the forest for plantations. 
Selection felling in ever green forest causes another disaster of 
biotic degeneration. When the canopy is opened up, micro-climate 
is altered. This leads reversion of the ever green forest to semi- 
evergreen forest. Further felling may turn the semi-evergreen for- 
est even to deciduous forest. Overfelling makes formerly inac- 
cessible areas in the deep forest accessible and thus exposes the 


virgin forest to exploitation, danger of fire and ecological catas- 
trophe. 


Increasing demand for spices and other cash crops was one 
of the factors that promoted the process of converting forest 
into plantations.23 Extensive areas of forest land were cleared 
and plantations like tea, rubber and coffee were grown in diff- 
erent parts of western ghats lying in the state of Kerala. The 
domestic demand for timber added with the international demand 
for certain varieties of wood like rosewood and teak gave impe- 
tus to another process, namely, monoculture plantations. The 
demand for soft wood as raw materials for industry resulted in 
raising plantations in certain areas of forest. Some parts of forest 
land given to private agency for cardamom cultivation were later 

FAO, Intensive Multiple Use Forest Management in Kerala (1984), 
p. 70; In India the forest management is mainly revenue oriented. 
Forests are expected to yield increasingly more revenue. Production 
of more material is what pre-occupies the forest manager’s mind. 


See G. S. Padhi, Forestry in India — A Critical Survey; International 
Book Distributors, Dehra Dun, (1982) p. 83. 

For historical aspects of plantation in Kerala, see V. M. Meher- 
Homji, “Development, the main culprit”, Frontline, November 28 — 
December 11, 1987, pp. 86, 87; see also P. N. Nair, “Forests of 
Western Ghats, Kerala” in K. S. S. Nair, et. al. (Eds.), Ecodevelop- 
ment of Western Ghats (1986), p. 36 at p. 39. 


23: 
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converted into non-forest area cutting the costly soft wood and 
exposing the cardamom plantations to unfavourable climatic con- 
ditions and unstable ecological situation. 


The adverse consequences on the transformation of forest 
lands into plantations are manifold. Plantations can never be an 
environmentally viable substitute for natural forest. The deterior- 
ation of natural forest results in the erosion of rare gene poois 
which it contained. Plantations can never have that function of 
forest in regulating the climatic conditions. Clearing of forest for 
plantations and the practice of taungya cultivation, especially 
with tapioca, had caused soil erosion. Though the influence of 
forest on the quantum of rainfall is alleged to be a disputed 
point?* there is agreement on the fact that forest helps retaining 
the underground water and facilitates perrennial supply of water. 
The advent of plantations in lieu of forest has its adverse effect 
upon the underground water retention system. The balance bei- 
ween the flora and the fauna is upset. Conversion of forest into 
plantations hampers the tribal habitat, deprives their traditional 
livelihood, augments interference of plainsmen into the tribal 
areas and totally ruptures the fabric of their ethos, culture and 
values. 


Those who favour conversion of forest into plantation point 
out that plantations interspersed with natural forest species 
increase productivity of forest and done judiciously, small scale 
plantations will not hamper forest environment. They say that 
demands for fodder and fuel will be met in a better way from 
plantations. However, the view of the higher echelons of forest 
officialdom in Kerala is not in favour of conversion of forest 
into plantation at the present stage regard being had to environ- 


24. Do the forests actually affect rainfall pattern? This was one of the 
doubts raised by the scientists of Environmental Planning and Con- 
servation Society, Trivandrum (PASS) over the disputed silent val- 
ley hydro-electric project scheme. But a study made by Professor 
Madhay Gadgil and other scientists say that forests regulate rain- 
fall. For an analysis of the different views on worth of forests, see 
Darryl D’Monte, Temple or Tombs (1985), pp. 64-67. 
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mental considerations.?° 


Hydro electric projects in forest area upset the balance of 
the forest environment. Extensive areas of ever green and semi- 
ever green areas are destroyed; construction of roads for move- 
ment of men and inaterial for project work causes problems such 
as felling of trees, smuggling and encroachment. Tribal habitat 
is disturbed.26 Wild life is driven away. Clearing of forest for 
the execution of project causes soil erosion and weakening of 
water rentention potential; landslide and temours occur and silta- 
tion and sedimentation threaten the dam. 27 


The quality of forest down the dam deteriorates due to 
blocking of water upstream. Parts of the forest area submerges 
in water. Electricity transmission lines also add to the evil of | 
canopy opening. In order to obviate these defects a scientific 
study is a sine qua non before designing and commencement 
of hydro-electric projects. With a view to avoiding the problems 
arising from the overlapping control of the project area by the 
departments of revenue, electricity and forest, it is desirable 
that the management of the area be brought under the control 
of a single agency. 


PART III 
Public participation and forest protection 


Public apathy towards forest protection, a factor contribu- 
tory to deforestation, is slowly disappearing. Environmental signi- 


es 


25. The Principal Chief Conservator of Forest in Kerala in a written 
reply to questionnaire was emphatically of this view. 

26. “Today dam after dam is eating into the lands occupied by the 
tribals. But their elected representatives are as silent as the tribals 
are mute’. See Vasudha Dhagamwar. “Tribals and the Law” in 
Upendra Baxi, et. al. (Eds.), The Right to be Human (1987), p. 95 
at p. 112. 

27. See the study by K. K. Ramachandran, Centre for Earth Science 
Studies, Trivandrum, on “the Long term and Environmental and 
Ecological Impacts of Multipurpose River Valley Projects — Con- 
clusions and Recommendations”, March 1985, pp. 5, 6; see also the 
recommendations made by scientists in a research project entitled 
“Impact of Deforestation on Hydrologic Parameters in the Western 
Ghat region of Kerala” carried out by Surface Water Division of 
CWRDM (Calicut, Kerala). 
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ficance of forest is gaining recognition. People’s movements are 
emerging.2® Public often protest against corruption and political 
patronage. 2? A statutory compulsion to make an environmental 
impact study under public gaze, scrutiny and debate is a must 
before the forest environment is disturbed in any manner. Pub- 
lic participation and involvement in forest protection will gather 
further momentum and the hurdles on the path of information 
will be removed if an era of openness and fairness is thus ushered 
in. 


The major aim of social forestry scheme was to meet the 
fuel, fodder and timber needs of the people in the plains. It 
aimed at people’s participation in the programme. Despite mas- 
sive investment social forestry is subjected to severe criticism. 
Environmentalists hold that its object ought to have been re- 
generation of forest, improvement of environment and produc- 
tion of much needed firewood and timber. The present social 
forestry scheme of planting exotic species and developing mono- 
culture is harmful to ecology. The most significant beneficiary 
of the programme is the paper industry and not the environment 
or even the rural people. Public participation is absent now in 
the distribution of seedlings, raising of nurseries, planting and 
after care programmes of social forestry. 


PART IV 
Prosecution of offences 


Prosecution of forest offences is said to face many a hurdle. 
The forest officials can arrest offenders but cannot prosecute 
them. 3° The position is contrary to that of the police who can 


28. Chipko Movement, Chipko Andolan, Appiko movement, Save the 
Silent Valley movement and Save the Western Ghats are illustrations. 
29. The Hindu, 16th November, 1987. 
30. Section 63 of Kerala Forest Act 1961 reads as follows: 
(1) Any Forest Officer or Police Officer may, without orders from 
a Magistrate and without a warrant, arrest any person reason- 
ably suspected of having been concerned in any forest offence, 
if such person refuses to give his name and residence, or gives 


(f. a. contd.) 
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exercise the power to prosecute the suspect by making a report 
to the magistrate. Had there been full time prosecuting officers 
exclusively for forest offences, the position of forest officials 
being a mere complainant would have mattered little. It may 
well be that the public prosecutor may be so busy with other 
cases charged under the Indian Penal Code by the police that 
he could not pay sufficient attention to the cases filed on com- 
plaint by the forest officials. However, a forest prosecutor for 
every magistrate court or even for a group of courts may not 
be a feasible idea regard being had to the forest cases less in 
number than other criminal cases in general. Difficulty in iden- 
tifying and arresting the offender, obstacles in tracing the ma- 
terial objects or producing them before the court if traced and 
the hesitancy of forest guards to give evidence against politi- 
cally powerful forest smugglers are pointed to be some factors 
dissuading the forest officials from initiating prosecution. Absence 
of adequate staff to attend to the prosecution promptly, defec- 
tive preparation of report on the scene of occurrence and other 
inadequacies of investigation are some of the administrative 
lacunae that queer the pitch for successful prosecution. 


Probably separate forest courts and prosecution machinery 
may solve many of these problems.?! Delay can be avoided 
and adequate attention paid. Effective prosecution and enforce- 
ment can be achieved. There wiil be better protection of forest 
and considerable reduction in offences. 


The practice of compounding of offences needs to be dis- 
couraged. Petty nature of the offence, the leniency for the first 


his name or residence which there is reason to believe to be 
false, or if there is reason to believe he will abscond. 

(2) Any person arrested under this section shall be informed, as 
soon as may be, of the grounds of arrest and shall forthwith 
be taken or sent to the nearest police station and the officer in 
charge of such station shall there upon act ‘according to law. 
(Emphasis added). 

31. Replying to question on the floor of the Kerala Legislature, the 
Minister for forest is reported to have said that establishment of 
special courts to try forest offences would be considered. See Indian 
Express, November 27, 1987. 
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offence, minor nature of punishment and the likelihood of acquit- 
tal in certain cases may be the premises that structure the dis- 
cretion to compound an offence. In actual practice quick dis- 
posal, generating of revenue and avoidance of protracted litiga- 
tion are the factors prompting the officials to go for compound- 
ing. This practice is counter productive to forest protection and 
environmental preservation. It takes the wind out of the sail 
of the deterrent penal measures and makes the state to com- 
promise the violence on forest environment. 


Conclusion 


The present staff pattern in the Kerala Forest Department 
being the one introduced years ago and the administrative set 
up today being top heavy, a fresh look at the system is called 
for. Meaningful pre-service training should be given to all cadres 
making them capable to meet efficiently actual field situations. 


Instances of armed attack on the forest field staff make 
out a strong case for arming them and for more co-ordination bet- 
ween the forest personnel and the police. To make forest pro- 
tection effective it is necessary to establish sufficient number of 
forest stations with adequate staff, weapons, modern communi- 
cation equipments, vehicles and lock ups. A system of risk al- 
lowance ‘to the field staff, compensation for harm and better 
intelligence with provision for rewards to sincere and dedicated 
forest personnel and to informers, especially the tribal people, 
will go a long way in improving forest management. Forest check 
posts have to be modernised. The boundaries of forest area sho- 
uld be clearly demarcated and the extent of actual forest as- 
certained after a survey. 


Stern action against encroachers will be possible only if 
enforcement personnel are freed from the grip of political in- 
fluence. It is imperative that they be brought under a central 
independent statutory agency. 


A comprehensive approach including effective civil and cri- 
minal sanctions and strengthening of the administrative machi- 
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nery with men, materials and adequate powers is called for to 
counter-act the evils of illegal felling, smuggling, poaching and 
grazing. With a view to preventing these evils and the forest 
fire induced by human activity, human settlements should not 
be permitted in and around forest. 


The practice of conversion of forests into plantation is not 
feasible. The feasibility and modality of reafforestation of de- 
forested area requires a thorough scientific study. With a view 
to getting over the problems generated by hydel projects it is 
desirable that environment impact assessment is made a statu- 
tory obligation with public participation before clearance of the 
projects. Management of the project area should be brought 
under the control of a single agency, preferably the National 
Forest Commission, which can also be entrusted with the duty 
of making the impact study and giving clearance with such con- 
ditions as it deems necessary. The social forestry programmes 
should be based on environmentally viable criteria with a rational 
nexus to the promotion of sustainable resource base instead of 
supine dependence on environmentally destructive monoculture 
plantations of exotic species. 


There should be provision for separate prosecution machi- 
nery and special courts. The system of compounding of offences 
should be dispensed with. 


The discussion in this paper is specifically related to the 
questions of forest protection in the western ghats region in 
the Kerala state. As has already been revealed many problems 
are identified and possible solutions sought for. However, forest 
protection and conservation measures are to be devised and im- 
plemented not at state or regional level but on a wider national 
plane; forest management policy has to be formulated and im- 
plemented with a national perspective. Necessarily, the manage- 
ment of forest should be vested in an independent national 
agency. This will make the forest management more efficient. 
It will also render it less accessable to political interference or 
corruption. A national forest commission established under an 
Act of Parliament with functional freedom, coercive powers, 
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efficient enforcement machinery and sufficient financial where- 
withal can go a long way in remedying the inherent inadequacies 
of the existing system. With environmentalists, lawyers, admin- 
istrators and experts in forestry as members and their condi- 
tions of service being similar to those of a judge of the Supreme 
Court, the Commission, accountable to Parliament through tts 
annual reports and vested with rule-making and adjudicatory 
powers, shall be responsible for the management of the entire 
forest area in the country in tune with an environment oriented 
forest policy. 


Marine Transport and 
Marine Pollution 


T. K. MATHEW* 


The seas cover about three fourth of the earth’s surface. 
All life on earth has originated in the sea. The oceans are the 
main producer of oxygen and our dependance on the seas as a 
source of food increases with the population increase. Infinite as 
the sea may seem only one tenth of it is deemed productive; 
plant and animal life are generated only where the temperature 
is right and where there is an abundance of light and food. 
That is largely on the continental shelves. But these vital areas 
are also the most vulnerable because all pollution sooner or 
later finds its way to the sea. 


Sources of Pollution 


Marine pollution is caused mainly by land based sources 
such as domestic wastes, pesticides from agricultural use 
industrial waste, oils and chemicals. Oil also enters the oceans 
by way of natural seepages. The use of oil fuel at sea for mari- 
time transports and the increasing quantities of oil and hazardous 
chemicals being carried by ships have added a new dimension 
to the pollution problems. Besides shipping, oil pollution sources 
are shore based industries, sewage, agriculture and off-shore 
petroleum activities. . 


Oil kills birds and shell-fish, it pollutes beaches and dam- 
ages or destroys the minute organisms that are the very basis 
of marine life. Discharges of noxious liquid waste from chemi-. 


pan 


* Manager, Marine Pollution Control, Cochin Port Trust. Cochin - 
682009. 
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cal tankers disturb the ecological balance in the sea and along 
the shore. Solid waste is washed ashore, littering the coast. Plastic 
and garbage are the driftwood of our age. 


A 1982 estimate of the sources of oil in the sea gave a 
figure of 3.32 million tons of oil entering the oceans every year. 
Of these, 0.25 mta (million tons per annum) or 73% was due 
to natural seepages, while off-shore activities were deemed to 
cause only 0.05 mta or 1.5%. The majority pollutants entered 
the oceans due to discharges from land — 1.25 mta or 37.7%, 
oil tanker operations (and engine room discharges) 1.07 mta 
or 32.3%, oil tanker accidents 0.4 mta or 12% and atmospheric 
pollution 0.3 mta of 9%. Even if operational discharges indivi- 
dually were of negligent quantities, taken together, they amount- 
ed to more than all the oil spilled in the most serious tanker 
accidents. ! 


Some interesting facts emerged from a study about shipping 
casualties in the European waters including the Baltic and Medi- 
terranean Seas. The world fleet in 1985 consisted of over 76,000 
vessels with more than 416 million GRT?. On an average, over 
500 shipping accidents occurred annually between 1978-82 in 
the area studied, excluding port areas. Among the casualties, 
wrecked/stranded vessels amounted to 45.7%, collision 31.4%, 
foundering 18.0% and contacts 4.9%. Multi-purpose oil/bulk/ 
ore tankers were the. most accident prone, while oil, gas and 
chemical tankers showed an over-average sensitivity to accidents. 
Bulkers were below the average level, as were ferries and pas- 
senger ships. Large vessels were found to be more sensitive to 
collisions than small vessels while the small vessels were sensi- 
tive to foundering. Collisions and contacts occurred most fre- 
quently in port areas and restricted waters. It is expected that 
one accident will occur on an average every 1,600,000 nautical 
miles sailed by a vessel in 1990. The results of a study by Lloyds 
Register of Shipping into the number of merchant ships totally 
lost during 1960-80 period is given in table 8.3 


1. See Appendix, Table 1 to 6 for data relating to oil spillage. 
2njiid. stables: 
3. Appendix 
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On August 27, 1859 Col. Edwin Drake struck oil in the 
first ever drilling for oil commercially, near Titusville, Pennsyl- 
vania, USA and the commercial production began in 1860. The 
first ship load of barreled oil went from Philadelphia, USA in 
November, 1861 abroad the 224 - tons Brig “Elizabeth 
Watts”. In 1886, the first specially designed oil tanker 
“Gluckauf” of 2307 tons, built at Newcastle on Tyne, UK, 
for German American Petroleum Company, entered service. The 
use of oil fuel to run propulsion machinery of ship commenced 
half a century ago; since then there has been continuous up 
grading of technology over these past years: up and down (re- 
ciprocating) steam engines using steam raised in oil fired boilers, 
steam turbines, gas turbines and diesel engines evolving to the 
most advanced designs and higher efficiency. Simultaneously the 
size and design of ships underwent greater changes and by the 
sixties designs of super tankers began to take shape. In 1950 the 
size of the largest tanker was of 16,000 Ts dwt and by 1964, the 
size grew to 100,000 Ts. The building of VLCCS commenced 
by 1967 and as a result of the oil crisis of 1973, the VLCCS 
were built to cater to the greater demand for lessening transport- 
ation costs. 


Increase in Seabourne Trade in Dangerous Goods 


Almost all the major accidents and calamities involving ships 
have a very high potential for creating serious pollution hazards 
as well. Collisions between ships, groundings etc., may result in 
the release of large quantities of even lethal chemicals into the 
marine environment, besides endangering the lives of those on- 
board the ships involved. 


The amount as well as the variety of dangerous goods car- 
ried by sea in general cargo ships has increased tremendously 
during these past few decades. More than 50% of the cargos 
transported by sea today can be classified as dangerous or 
hazardous and some of them may be harmful to the environ- 
ment. This includes products which are transported in bulk - 
such as solid or liquid chemicals and other materials, gases and 
products for and of the oil industry. 
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Excluding oil tankers and bulk carriers, it is estimated that 
about 12 to 15% of cargos carried in packaged, unitized and 
containerised form on general cargo container, Ro-Ro ships 
and barge-carriers (Lash Ships) are dangerous. The growth of 
the chemical industry at such a fast rate through these recent 
years implies a similar growth rate in the transport of its pro- 
ducts as well. Experts speak of the production of about 6000 
new chemical substances per week, although only a small per- 
centage of them are produced commercially. But there are still 
over 70,000 chemicals in daily use, drugs, medicines etc., not 
counted. 


New Types of Ships 


Changes have also taken place with regard to ship types — 
some 30 to 40 years ago, five or six different types of ships 
sailed the oceans; now there are over 20 types, atleast. This 
diversification resulted from the adoption of the ship to econo- 
mic requirements and commercial demands and also due to the 
different cargo types such as oils, chemicals and gases. Ships 
are no longer all alike! The conventional type of break-bulk 
general cargo ships are seen less frequently; containerisation has 
brought in a very large measure of efficiency and improvements 
continue at a fast pace. Bulkers and tankers of various sizes pro- 
liferate the ocean routes. The oil carrier is the most common 
tanker type with over 6000 vessels trading world-wide, from 
small coastals to VLCCS. Over 500 chemical carriers transport 
parcels of chemicals each with varying degrees of hazardous 
properties. Over 500 gas carriers world wide transport liqui- 
fied natural gas (LNG), LPG and chemicals gas such as Vinyl 
chloride, monomer, ammonia and chlorine at various tempera- 
tures and pressures depending on the physical properties of the 
gases and design characteristics of the vessels. The main types 
are insulated, fully refrigerated, semi-refrigerated and pressuris- 
ed. LPG ships may vary in size from 100 M3 to 100,000 M3. 
Shipping is a capital intensive industry, the capital invested in 
these modern ships are so huge that losses can be very serious 
indeed. 
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No one concerned with shipping now-a-days would fail to 
put high standards of safety and pollution avoidance and the 
effective implementation and enforcement of such standards, near 
the top of the list of objectives. But safety can never be abso- 
lute in any mode of transport. So in standard setting, implement- 
ation and enforcement alike, the costs involved and the bene- 
fits likely to be gained require careful evaluation. Judgements 
in the field of merchant shipping safety must, therefore, take into 
account costs, likely benefits, experience and acceptability. [In 
the early days, these judgements were the preserve of owners 
and insurers, advised by classification societies. But when safety 
of life at sea and later, environmental protection were accepted 
as of vital importance, it was recognised that Governments, port 
operators, sea-farers and their unions had an important role to 
play in these matters; the interaction of all these interests are 
today involved in the formulation of effective safety policies. 
Since merchant shipping is international and competitive, it 
is also necessary for minimum standards at least to be agreed 
to and enforced internationally. Otherwise the shipping of coun- 
tries with lower standards will be hazardous to other ships and 
to the coasts and ports of countries with which they trade and 
will tend to provoke unilateral measures running counter to the 
interests of the world shipping community. 


Early Safety Standards 


Going back to the time when institution of safety standards 
were mostly the concern of ship owners and insurers advised 
by classification societies, we see that in 1835 in UK, the Lloyd’s 
Committee had proposed a voluntary free board of three inches 
per foot of depth of hold; known as Lloyd’s Rule. This was used 
extensively until 1880. In 1884 UK Board of Trade adopted 
Freeboard Tables proposed two years earlier by Lloyds. The 
consequent “Load Line Rules” became mandatory for all UK 
registered ships before the end of the century and were also 
applied to foreign flag ships using UK ports, and precipitated 
the adoption of similar rules by other Governments. These rules 
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eventually provided the foundation for the 1930 international 
Loadline Convention. 


SOLAS Conventions and Carriage of Dangerous Goods 


Transport by sea of dangerous goods is regulated in order 
reasonably to prevent injury to persons or damage to the ship. 
In many maritime nations, measures have been taken over the 
years to regulate by legislation or by recommendations, the car- 
riage of dangerous goods by ships, though over hundred years 
ago so few dangerous substances were transported by sea that 
no special regulation were considered necessary. The first re- 
ference to dangerous goods was made in maritime law in 1894, 
when the British Merchant Shipping Act stated under the head- 
ing “Dangerous goods and carriage of cattle” that an emigrant 
ship shall not proceed to sea if she carried “explosive or any 
vitriol, lucifier matches, guano or green hides or any article 
which by reason of the nature, quantity and mode of storage 
is likely to endanger the health or lives of the passengers or the 
safety of the ship”. The first convention of Safety of Life at Sea 
1914 (SOLAS 1914) stated that the carriage of goods which 
by reason “of their nature, quality and mode of stowage” were 
likely to endanger the lives of the passengers or the safety of 
the ship, was forbidden. The decision as to which goods were 
dangerous was left to the contracting parties who were also re- 
quested to advise on the precautious which should be taken in 
their packing and mode of stowage. This SOLAS 1914, adopted 
largely as a result of the “Titanic’ disaster, did not come into 
force because of the 1914-19 world war. The International Con- 
vention for the Safety of Life at Sea 1929 (SOLAS 1929) con- 
tained little changes on the matter of dangerous goods carriage 
but was almost exclusively concerned with the safety of passen- 
ger ships. It incorporated the fundamental principles of sub- 
division formulated in 1914 but elaborated on them to take 
account of experience gained subsequently, and included require- 
ments for fire-protection, stability, life saving appliances, and 
radio communications. Requirements for cargo ships were limit- 
ed to radio installations and few related to the carriage of dan- 
gerous goods. The SOLAS 1929 and Load Line Convention of 
1930 both came into force by 1932. Upto this period, it may 
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be said that it was in principle forbidden to carry dange:ous 
goods in ships. From 1932 onwards international safety regu- 
lations pursued two distinct paths: the weather-tight in- 
tegrity of all ships was to be the concern of load line con- 
ventions whereas other elements of safety were to be governed 
by safety of life at sea conventions and other similar instru- 
ments whose scope included cargo ships and specialised ships, 
in addition to passenger ships. 


By the time, of the next SOLAS conference of 1948, the 
maritime traffic had grown considerably and more and more 
dangerous cargos were being transported by ships; the World 
War II brought in new kinds of ships and cargos and 
changed circumstances. The rapid growth in the transport of 
oil in bulk, the use of oil fuel and the increase in the size and 
speed of ships, brought about new hazards and an increase in 
the number of serious fires, explosions and loss of life at sea, 
creating a need for the revision of safety regulations. This 1948 
conference adopted a classification of dangerous goods and cer- 
tain general provisions on their carriage by sea. In addition to 
stressing the need for international uniformity in the safety pre- 
cautions applied to the transport of such substances, this con- 
ference established that 1) goods should be considered danger- 
ous on the basis of their properties, and 2) a labelling system 
should be developed using distinctive symbols indicating the kind 
of danger for each class of substances and also directed that 
further study be undertaken with a view to developing inter- 
national regulations on the subject. 


The SOLAS 1948 applied to all passenger ships engaged 
in international voyages, and required all such ships to be issued 
with a safety certificate valid for not more than 12 months. 
It updated existing regulations applicable to passenger ships by 
adopting three basic methods of fire protection, improving re- 
quirements concerning life saving appliances and adding pro- 
visions for damage stability. This convention was also  signifi- 
cant in that it was the first to impose safety requirements for 
cargo ships other than those laid down in the 1930 Loadline 
convention. Every cargo ship of 500 Ts gross tons or more 
had to be issued with a safety equipment certificate, valid for 
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24 months to indicate compliance with requirements for fire 
extinguishing arrangements, life saving appliances, navigation 
lights, shapes, sound and distress signals. Also required was a 
radio telegraphy (telephony) certificate valid for 12 months as 
applicable to ships of 300 Ts gross or more. Most cargo ships, 
unlike the passenger ships, do not generally operate on fixed 
routes and may not often call at home-ports; many of the nation- 
al administrations thus turned to classifications societies such 
as Llyods’ Register for assistance in carrying out the necessary 
survey work and issue relevant certificates required by the new 
convention. 


In 1948, the United Nations Maritime Conference adopted 
a convention establishing the International Maritime Organis- 
ation (this agency came into existence in 1958). It also marked 
the beginning of a period stretching over 30 years of unprece- 
dented evolution and demand for shipping at the end of which 
the world merchant fleet had increased two and a half times 
in numbers and five times in tonnage. 


During the intervening years between the 1948 UN con- 
ference and its entry into force in 1958 (When IMO came into 
existence) apart from the safety, marine pollution from ships 
increased to serious proportions, particularly pollution by oil 
earried in tankers and an international convention on this sub- 
ject was adopted at the London conference of 12th May i954, 
four years before the IMO came into existence but the respon- 
sibility for administering and promoting this convention was as- 
sumed by IMO at the inception of its work in January 1959. 
The first ever international conference organised by IMO in 
1960, adopted the International Convention on Safety of Life 
at Sea 1960 (SOLAS 1960) updating and improving on the 
SOLAS 1948. 


The International Maritime Organisation (IMO) 


The International Maritime Organisation (known earlier as 
the Inter-Governmental Maritime Consultative Organisation till 
May 1982) is an instrument of the United Nations. It is the 
most important single agency affecting the maritime world today. 
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It is governed by an Assembly of all member states and a Coun- 
cil. The Council consists of a number of elected member Govern- 
ments for a specified term and exercise the functions of the As- 
sembly in running the affairs of the organisation. The working 
units of special interest are the Maritime Safety Committee 
(MSC) and the Maritime Environment Protection Committee 
(MEPC). The MSC is concerned with the safety of sea-farers, 
ships and navigation in general while MEPC is concerned with 
the prevention and control of pollution of the seas from ships. 
Much of the IMO’s work is done in the sub-committees. Mem- 
bership on the committees and sub-committees is open to na- 
tions that are members of the IMO. There is provision in the 
IMO Rules for inclusion on consultative status to international 
non-governmental organisations having special skills or interests 
in the marine field such as the Nautical Institutions, Royal Insti- 
tution of Navigation, chambers of shipping, classification socie- 
ties, etc. but they will not have voting rights. 


IMO. Documents 


An international convention is an act of an international 
conference convened for maritime matters by a resolution of 
the IMO Assembly. Such international conventions come into 
force for the contracting States (Governments) at a designated 
date after ratification by the required number of countries re- 
presenting the required amount of registered gross tonnage (of 
ships). IMO itself cannot adopt or initiate an international con- 
vention. 


An IMO resolution is a document which has been review- 
ed by the various committees and sub-committees and has been 
approved by the Assembly. The document may deal with adminis- 
trative or technical matters, and it is fundamentally a recom- 
mendation to the Governments requesting them to adopt or include 
in their local laws the contents of the technical or adminisira- 
tive resolution. The IMO resolutions may be adopted unilater- 
ally by the Governments and they effectively regulate maritime 
traffic and commerce. Examples of conventions are “MARPOL 
73/78” and of resolution the codes and guidelines /recom- 
mendations. 
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In 1956 the UN Committee of Experts on the Transport of 
Dangerous Goods, established by the United Nations Economic 
&* Social Council prepared a report dealing with the 
classification, listing and labelling of dangerous goods by all 
forms (modes) of transport, and the transport documents re- 
quired for such goods. This report also known as the “Orange 
Book” with subsequent modifications offered a general frame- 
work to which the existing regulations could be adopted the ulti- 
mate aim being world-wide uniformity for maritime and other 
modes of transport. | 


/ nereased Safety Standards Through IMO’s Efforts 


After the International Maritime Organisation (IMO) came 
into existence, it took up the safety matters seriously and Chap- 
ter VI of the 1960 convention (SOLAS 1960) which entered 
into force on 26-5-1965, deals exclusively with the carriage of 
dangerous goods. With a few exceptions, this convention applied to 
all ships of 500 Ts gross or more engaged on international voy- 
ages and contained new requirements for the survey of hull, 
machinery and equipments. It also recommended that the IMO 
should in co-operation with the UN Committee of Experts, un- 
dertake a-study with a view to establishing a unified international 
code for the carriage of dangerous goods by sea, and also that 
the contracting governments to the convention should adopt 
such a unified international code. Accordingly, the Working 
Group under the IMO’s Maritime Safety Committee, after con- 
siderable study, brought out a code which the IMO recommend- 
ed to the member governments for acceptance. This is the In- 
ternational Maritime Dangerous Goods (IMDG) code, adopted 
by the IMO Assembly in 1965. 


The subsequent international Convention for the Safety of 
life at sea 1974 (SOLAS 1974) revised the 1960 convention and 
this entered into force on 25-5-1980. The Chapter VII of these 
conventions provides the necessary legal basis for the internation- 
al regulation of the carriage of dangerous goods by sea. Regula- 
tion I of chapter VII prohibits the carriage of dangerous goods 
by sea except when they are carried in accordance with the pro- 
visions of the SOLAS convention and requires each contracting 
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government to issue or cause to be issued, detailed instructions 
on safe-packing and stowage of dangerous goods which shail 
include the precautions necessary in relation to other cargo. 
Regulation 2 divides the dangerous goods into classes from 1 
to 9: | : 


Class — 1  :-: Explosives | 
» -__ 2: Gases: compressed, liquified or dissolved 
ree | under pressure. 3 i 
.. —— 3 + Inflammable. liquids 
"4.1: Inflammable solids 
”  .— 4.2,: Inflammable solids or substances liable to 
t spontaneous combustion. : 
tC — 4.3 : Inflammable solids or substances which in 
contract with water emit inflammable gases. 
if — 5.1 : Oxidising substances 
ss — 5.2: Organic Peroxides 
eeebe 34'6 | -+° Porsonous (toxic). substances 
™ —— 6.2 : Infectious substances 
3 — 7:  Radio-active substances 
st — 8 :  Corrosives 
* =. 9 : Miscellaneous dangerous substances which 


experience has shown or may show to be’ 
of such a dangerous character that the pro-— 
visions of chapted VII shall apply to it. 


The other regulations deal with packing, identification, mar- 
king, labelling and placarding of dangerous goods, the documents 
which are to be provided, stowage requirements, and the carri- 
age of explosives on board passenger ships. The IMDG code is 
published in five loose leaf volumes so that amendments can be 
easily inserted and is published in English, French and Spanish 
languages. It is amended periodically to keep pace with changing 
needs of the industry. The classification of goods follow the 
exact pattern of Regulation 2 of Chapter VIL of Convention. 
Although designed primarily for mariners, the provisions of the 
IMDG code affect industries, ‘handling and transport services 
from manufacturers to consumers. ‘Manufacturers, packers, ship- 
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pers and forwarders are guided by its provisions on terminology, 
packing, identification and labelling. Feeder services such as 
road, rail and harbour craft are also likewise guided by it. The 
port authorities consult the code to segregate dangerous sub- 
stances in loading, discharge and storage areas. 


Though the IMO’s chief concern is to protect the lives of 
those on board ships and the ships themselves, realising that 
the dangerous goods will still be dangerous in the maritime ccn- 
text when they are on shore, the IMO Assembly in 1973 adopt- 
ed a Recommendation on Safe Practice on Dangerous Goods in 
Ports and Harbours in order to mitigate the hazards involved in 
handling such goods in port areas. Again in 1980, authorised 
by the IMO Assembly, the Maritime Safety Committee adopted 
a revised version titled Recommendation on the Safe Transport, 
Handling and Storage of Dangerous Substances in Port Areas. 
These recommendations provided a standard framework within 
which the port authorities and other relevant organisations can 
formulate regulations to ensure the safe storage and handling 
of dangerous goods. These defined the responsibilities of port 
authorities, laid down certain principles which should be observ- 
ed, gave advice on the movement of ships and handling of dan- 
gerous goods and also outlined the emergency procedures which 
should be followed in the event of an accident involving dan- 
gerous goods. 


The main objective of the SOLAS convention is to specify 
minimum standards for the construction, equipments and opera- 
tion of ships, compatible with their safety. Flag States are res- 
ponsible for ensuring that the ships under their flags comply 
with its requirements and a number of certificates are prescrib- 
ed in the convention as proof that this has been so. Control 
provisions also allow contracting governments to inspect ships 
of other contracting States if there are reasons for believing that 
the ships do not comply with the requirements of the conven- 
tion. 


The Safety of Life at Sea Convention 1974, was updated 
subsequently through the 1978 Protocol adopted at the 
TSPP 1978 Conference with a view to strengthening the re- 
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quirements of those instruments and facilitating their early en- 
try into force. In March 1978 on the eve of the Ist World 
Maritime Day, the “Amoco Cadiz” disaster off the Brittany 
(French) coast, resulted in the spillage of over 2,30,000 tons 
of oil and in April itself, the IMO’s Maritime Safety Committee 
amended the traffic separation schemes off Ushant (Northwest 
corner of Franch) to keep the tankers further from the French 
coast. Ship-routeing and traffic separation schemes were adopted 
for the purpose of separation of maritime traffic proceeding in 
different directions including avoidance of passage through cer- 
tain areas. This practice has contributed substantially to increas- 
ed safety and lessened risk of collision. The routeing covers 
almost all the busy sea-lanes of the world, including convergence 
areas. In May 1981 the SOLAS 1978 Protocol entered into 
force. There have been further amendments made to the SOLAS 
convention in 1981 and 1983. 


IMO and Marine Pollution Prevention 


The foundation of the conventional law against marine 
pollution is provided by the Articles 2 and 4 of the Geneva Con- 
ventions on the High Seas 1958 and Article 5 of the Geneva 
Convention on the Continental Shelf 1958. They both impose 
upon signatory states the obligation to draw up regulations to 
prevent marine pollution. 


OILPOL 1954: 


The 1954 oil pollution convention, later administered 
by the IMO from 1959, was the first major attempt by 
the maritime nations to deal with the increasing threat of 
marine pollution from oil. This convention was amended in 
1962. It was mainly aimed at preventing pollution from the dis- 
charge of persistent oils or oily mixtures from all classes of 
Seagoing registered cargo ships of over 500 tons gross exclud- 
ing naval ships and certain other types of vessels and prohibit- 
ed discharge in certain prescribed sea zones which included all 
the sea areas within 50 miles of land but this limit was con- 
siderably extended in many parts of the world so as, for ex- 
ample, to effectively close the North Sea, the Baltic and a large 
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portion of the North East Atlantic. Ships to which this conven- 
tion applied were required to carry an ‘Oil Record Book’ and 
enter in it details concerning the circumstances of, and reasons 
for a discharge or escape of oil, as permitted by the convention. 
This Record Book could be inspected by authorities in any of 
the signatory states. It also required the repair-ports and oil 
loading terminals to provide facilities for the reception of oil 
residues from ships. 


CLC 1969, Fund 1971 and Protocols of 1984 


The stranding and subsequent breaking up of the Liberian 
tanker “Torrey Canyon” off the south west coast of England 
in 1967 and spillage of about 95,000 tons of crude oil served 
to focus attention not only on the coastal and marine damage 
caused by large oil spills, but also on the need for a regime 
covering the civil liability for such damage. It brought to light 
the inadequacy of the OILPOL 1954 convention for dealing 
with accidental oil spills as this convention mainly dealt with 
deliberate or operational discharge of oil from ships. The Torrey 
Canyon was owned by the Barracuda Tanker Corporation, a 
financial offshoot of the Union Oil Company of California, which 
leased the ship and had, in turn subleased it to British Petroleum 
Company. The ship, built in the United States, was rebuilt in 
Japan, was registered in Liberia, insured. in London, and crewed 
by Italians. Any suit involving such a ship would have resulted 
in a prolonged legal battle and so the British and French auth- 
orities took an easier course of action; they waited till one of 
Torrey Canyon’s sister ships, the “Lake Palourde” entered a 
Port where the law was held to be firm and had her arrested 
until the insurers, the only accessible body with responsibility, 
paid up US $ 7,500,000 as a settlement for damage. 


This disaster did much to prompt the passing of amend- 
ments to the earlier convention in 1969 and also the adoption 
of a convention in the same year relating to “Intervention on 
High Seas in case of Oil Pollution Casualties” which affirmed 
the right of a coastal State to take such measures on the high 
seas as may be necessary ‘to prevent, mitigate, or eliminate dam- 
age to its coastline or related interests from pollution by oil, 


CAL. © T. K. Mathew 365 


or the threat thereof following a maritime calamity’. Also in 
1969 itself, the Brussels Conference drew up the International 
Convention on Civil Liability for Oil Pollution Damage, which 
provides for a ship-owner’s strict liability which he may limit 
in respect of each incident to US $ 134 per ton of his ships 
GRT with a ceiling of US $ 14 million. The sums offered as 
compensation under this convention were thought to be inade- 
quate by some States which were pressing for higher sums or 
even unlimited liability. Other states found the owner’s liability 
unacceptable. Thus the convention for the establishment of an 
International Fund for Compensation for Oil Pollution Damage 
was adopted as a compromise measure in 1971. The main pur- 
pose of the Fund is’ to provide compensation for pollution dam- 
age to States and persons unable to obtain it from the ship owner 
concerned under the civil liability convention and also to in- 
demnify the ship owner for a portion of his liability under the 
previous convention at the rate of US $ 100 per ton, or US 
$ 8,300,000 whichever is less. The fund is to be maintained by 
initial and annual contributions made by persons in signatory 
states receiving on annual total of more than 150,000 Ts. of 
crude oil or fuel oil transported by sea. In 1984, the IMO ¢e- 
viewed the compensation limits available under CLC 1969 and 
Fund 1971 in the light of later developments and updated them 
through two protocols — one to amend the CLC 1969 and the 
second for the Fund 1971 conventions. One of the main pur- 
poses of these changes was to consider the adoption of a treaty 
instrument on questions of liability and compensation for dam- 
age in connection with the carriage of noxious and hazardous 
substances by sea. Under the first, ships upto 5000 GRT will 
be able to limit their liability to US $ 3.9 million. For ships 
above that tonnage, the liability limit will increas in proportion 
to their tonnage upto a maximum of US $ 78 million for ships 
of 140,000 and above. When the damage exceeds the ship owners’ 
liability, the Fund Protocol will provide additional compensa- 
tion. Thus the compensation available under 1984 CLC Proto- 
col and the 1984 Fund Protocol will be US $ 176 million, but 
this may be increased to US $ 261 million if certain conditions 
envisaged under the Fund Protocol have been fulfilled. Also in- 
cluded in these protocols is a new simplified procedure for amend- 
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ing the compensation limits in the future. These three conven- 
tions and Protocols deal with the legal aspects of oil poi- 
lution. 


Industry’s Voluntary Measures 


Apart from the IMO’s efforts to ensure an adequate com- 
pensation and indemnification system supplementary to that pro- 
vided by the CLC 1969 through the Fund convention of 1971, 
there was simultaneous voluntary action by tanker owners them- 
selves. Initiative for this was taken by the large international oil 
companies and their subsidiary shipping companies, who together 
established the International Tanker Owners Pollution Federa- 
tion Ltd., in 1968 in order to create and administer Tanker 
Owner’s Voluntary Agreement Concerning Civil Liability for Oil 
Pollution (TOVALOP) from 1969. The aim was to avoid go- 
vernments introducing stricter measures which might hurt the 
interest of the tanker owners. The federation which adopted this 
agreement does not assume any liability and the members have 
to insure themselves. TOVALOP was a provisional arrangement 
pending ratification of the CLC 1969 by a reasonable number 
of States. Today almost all the oil tankers are entered in this 
agreement which provides upto US $ 16.8 million per incident 
as compersation through third party insurance with protection 
& indemnity clubs to meet clean up and damage arising out of 
accidental oil spills from tankers. This sum may be increased 
to over US $ 36 m. through “Contract Regarding an Interim 
Supplement to Tanker Liability for Oil Pollution (CRISTAL)”; 
this scheme is administered by Oil Companies Institute for 
Marine Pollution Compensation, Bermuda and financed by all 
cargo owners. The limit of liability under CRISTAL is: 


1) US $ 36 million for tankers upto 5000 GRT 

2) US $ 733 per GRT additional for tankers over 5000 
GRT upto 1,40,000 GRT 

3) US $ 135 million for tankers over 140,000 GRT 


All the legal liability of oil pollution damage including 
TOVALOP is covered by ship owners under the P & J insur- 
ance; the limit of liability of the P & I club in respect of any 
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one incident is as high as US $ 400 million. This may appear 
a very large sum but the expenses for clear up operation In 
connection with the “Exon Valdez” spill has already exceeded 
US $ 1 billion. 


MARPOL 1973 


The 1969 amendments to the OILPOL 1954 convention 
were specifically designed to the use of ‘Load on Top’ system 
(to minimise the discharge of tank-washings); tankers were pro- 
hibited from discharging oil or oily mixtures anywhere, except 
when they are proceeding enroute and more than 50 nautical 
miles from land and discharging from cargo carrying spaces at 
a rate not exceeding 60 Lts. per mile and not discharging more 
than 1/15000 part of total cargo carrying capacity during a 
ballast passage. 


The continuing expansion of the oil-traffic across the oceans 
and increase in tanker accidents prompted the adoption of a 
further amendment to the OILPOL 1954, in 1971, in order to 
provide more safeguards. But these modifications were not con- 
sidered adequate. The environmental lobbies of several nations 
such as USA, Canada and Australia, pressurised their national 
governments to unilaterally introduce a host of varying controls 
for pollution prevention; these pressures increased with a new 
public awareness of the pollution issues. Due to these factors 
and as a result of recommendations from the United Nations 
Assembly, the UN conference on the human environment and 
certain IMO Resolutions an international conference was con- 
vened by IMO in 1973 which resulted in the International Con- 
vention for the Prevention of Pollution from ships, 1973 
(MARPOL 73), with the declared aim to achieve by 1975, if 
possible, but certainly by the end of the decade, of the com- 
plete elimination of the wilful and intentional pollution of the 
seas by oil and noxious substances other than oil and minimiz- 
ation of accidental spills; another instrument, ‘Protocol Relating 
to the Intervention on the High Seas in Case of Marine Pollu- 
tion by Substances Other Than Oil’, was also adopted in 1973. 


MARPOL 73/78 


However, certain technical and procedural problems result- 
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ed in delays to ratification of the 1973 convention by member 
governments. Following a series of tanker accidents in United 
States of America’s waters in the winter of 1976-77, such as 
the grounding and distruction of ‘Agro Merchant’ off Nantucket, 
the explosion aboard ‘Sansinena® at the Union Oil Terminal, 
San Fedro, California, USA asked for international action which 
resulted in the convening of a two week conference in February 
1978 in London, attended by large number of member states 
and international organisations. This Conference on Tanker 
Safety and Pollution Prevention (TSPP 1978) adopted: Proto- 
col of 1978 relating to the International Convention for the Pre- 
vention of Pollution from Ships 1973. (Marpol 73 together with 
Protocol 78 is known as Marpol 73/78). Another Protocol 1978 
relating to the SOLAS 1973 was also adopted as a separate ins- 
trument. 


Parties to Marpol 73/78 have to meet wide ranging require- 
ments for the prevention of pollution by |) oil, 2) noxicus 
liquid substances in bulk, 3) harmful liquid substances carried 
by sea in packaged form, or in freight containers, portable tanks 
or road and rail tank wagons, 4) sewage from ships, and 5) 
garbage from ships as described in Annexes I to 5, the last 
three being optional. This MARPOL 73/78 Annex — I formal- 
ly entered into force on 2-10-1983 and is one of the most im- 
portant instruments to come from IMO’s efforts and the mea- 
sures adopted have already proved to be of profound effect on 
Maritime activities. Annex IT entered into force on April 6, 
1987. 


MARPOL 73/78 — Annex — I 


Oily water mixtures ate grouped in two categories: 1) fuel 
oil/water mixture from engine room Spaces 2) cargo oil/water 
mixture from cargo compartments of tankers. Regulations re- 
quire separating or filtering equipments fitted on board ships to 
regulate the overboard discharge of fuel oil/water mixtures. Oil 
in excess of permissible limits is to be retained in sludge tank 
on board the ships for transfer to shore facilities later in port. 
In the case of oil tankers, segregated ballast tanks or dedicated 
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clean ballast tanks are required to ensure adequacy of clean 
water ballast. Slop tanks equivalent to at least 3% of the ships 
cargo carrying capacity are to be provided for the retention on 
board of dirty ballast residues and cargo tank washing slops. 
Oil discharge monitoring and control systems are also required 
to record dates and times of operation. 


Water contaminated with less than 100 ppm fuel oil (used 
for ship’s propulsion) may be discharged into the sea 12 miles 
or more from the nearest land and outside specifically defined 
special areas provided the ship is proceeding enroute. Special 
areas are defined as land locked seas with coastlines especially 
vulnerable to pollution such as the Mediterranean, the Baltic, 
the Black Sea, the Red Sea and the Gulf. If the Oil content does 
not exceed 15 ppm, discharge is permitted inside the 12 mile 
limit and within special areas. Water contaminated with cargo 
oil, such as dirty ballast and cargo tank washings may be dis- 
charged into the sea more than 50 miles from the nearest land 
and outside the special areas while proceeding enroute; the ins- 
tantaneous discharge of oil content must not exceed 60 iitres 
per nautical mile and the total quantity of oil discharged into 
the sea must not exceed 1/30,000 of the total quantity of the 
particular cargo of which the residue formed a part. Equipment 
requirements for tankers also include ‘crude oil washing’ and 
‘Inert Gas’ systems. 


MARPOL 73/78 — Annex II 


This annex deals with the prevention of pollution by joxi- 
ous liquid substances, such as a pollution resulting from the tank 
cleaning after cargo discharge. Specific to this Annex ‘Special 
Areas’ are the Baltic and the Black Seas. It is applicable to all 
ships carrying noxious liquid substances in bulk. Two special 
‘codes were developed by the IMO to provide an international 
standard for the safe transport by sea in bulk, of liquid dan- 
gerous chemicals, by prescribing the design and construction 
standards of ships regardless of tonnage involved in such cartri- 
age and the equipment they should carry so as to minimize the 
risk to the ship, its crew and to the environment, having regard 
to the nature of the products involved. These codes are 1) Code 
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for the construction and equipment of ships carying dangerous 
chemicals in bulk (BCH Code) (for ships built before 1-7-1986) 
2) International code for the construction and equipment of 
ships carrying dangerous chemicals in bulk (IBC code) (for 
ships built after 1-7-1986). 


For MARPOL 73/78 — Annex I, the principle that oil 
and water do not mix and are therefore easily separated was 
used for the Load on Top (LOT) procedure and the discharge 
of dirty water ballast within prescribed limits must be made 
above the waterline for the purpose of observation. But since 
most chemical substances will mix with water and are not easily 
separated from it the main principle of Annex II is to dilute 
cargo residues in sea water to prescribed limits, depending on 
their pollution hazard and facilitate their distribution by the wake 
of the ship and the discharge must be made below the waterline 
in such a way that the residue mixture does not break through 
the ships boundary layer. Also, the regulations help to reduce 
the quantity of cargo remaining in the cargo tanks, associated 
pumps and pipelines following unloading of ship, thereby reduc- 
ing the amount of residue subsequently discharged into the sea. 


The chemical substances addressed by Annex II have been 
assessed and categorised as A, B, C or D, in discending order 
of pollution hazard or as non-pollutants and are listed in the 
above BCH and IBC codes: These codes are revised periodi- 
cally. The IBC code relate various chemical carrier types to the 
hazards of the chemicals carried; the most significant character- 
istic of each type in its ability to survive specified extents of 
damage and to prevent or limit the resultant release of cargo. 


The requirements for category A cargo being the most noxi- 
ous are the most stringent. The tank washing residue/water 
mixture obtained after carriage must be discharged into a shore 
reception facility until the concentration of the substance in 
effluent is reduced below a specified value. Over-board discharge 
of category B and C residue/water mixture are limited to spe- 
cific rates of discharge; when discharging the residue/water mix- 
tures into the sea (below waterline), the ship should be atleast 
12 miles from land, be in water 25 metres deep and making at 
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least seven knots speed. Category D substance residues can be 
discharged into the sea above or below the waterline provided 
they are diluted with 10 parts of water and the ship is over 
12 miles from land and making at least seven knots speed. Other 
requirements also include the provision on board of a Cargo 
Record Book, Procedures & Arrangements Manual, etc., and of 
course special equipments for monitoring discharges, etc. 


The need to transport by sea a rapidly growing number of 
hazardous and reactive chemicals, while at the same time keep- 
ing the risk to human life the ship and the environment to a 
minimum has led to the development of specialised ships and 
cargo handling systems. Outwardly, a chemical tanker is not 
unlike an oil tanker but inwardly, the two vessel types may be 
very different. With the vast number of cargoes available for 
carriage, a common need by ship owners is for flexibility in 
operation. This involves suitable cargo segregation facilities for 
various permutations of cargo of various hazards. Today, the car- 
goes being carried present hazards from a very wide range of 
aspects, including reactivity, corrosivity, toxicity and flammabi- 
lity. To reduce the risk of leakage between tanks carrying differ- 
ent, perhaps interactive and high value cargoes, the rules (for 
construction) for chemical tankers are more stringent than for 
oil tankers, and all welding within the tank must be continuous. 
A typical modern chemical! tanker of about 30,000 tons dead- 
weight can carry as many as 30 different types of chemicals 
simultaneously. In operation, the cargoes available on the mar- 
ket be reconciled with the tank capacity of the ship, tank size 
location, materials, coatings and adjacent cargo compatability. 
The ability to clean tanks quickly and effectively become a fun- 
damental design requirement for flexibility in operation and for 
the maintenance of cargo purity. 


Parallel to the BCH and IBC codes, the IMO has adopted 
two codes specifically for ships carrying  liquified cases: 
(1) “Code for the construction and equipment of ships carrying 
liquified gases in bulk” and “Code for existing ships carrying 
liquified gases in bulk” — (for ships constructed before 
1-7-1986) and “International Code for the Construction & Equip- 
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ment of Ships carrying Liquified Gases in Bulk” (ICC code)” 
— (for ships built after 1-7-1986). In this sector, a hazard may 
arise owing to the products being transported under cryogenic 
(refrigerated) or pressure conditions. Collisions and grounding 
may result in damage to cargo tanks and uncontrolled release of 
the products. Such release could result in evaporation and dis- 
persion of the product and likely brittle fracture of the ships 
hull. The requirements of these codes are intended to minimize 
these risks as far as practicable based upon present day know- 
ledge and technology and will be amended as necessary in future. 


MARPOL 73/78 — Annex V 


The purpose of Annex V is to prevent pollution by the 
dumping of garbage which includes all kinds of victual, domestic 
and operational waste generated during the normal operations 
of the ship. It applies to all kinds of ships. One of the important 
provision in it is the ban on the dumping into sea of all plastics 
such as synthetic fishing nets and plastic garbage bags. 


Some other forms of garbage may be dumped under strictly 
controller conditions. Dunnage, lining and packing materials can 
only be disposed of at sea more than 25 miles from land. Food 
wastes and all other garbage (including paper products, rags, 
glass, metal, bottles and crockery) cannot be dumped within 12 
miles of land, unless it has been passed through a comminuter 
or griner. Even so, the minimum distance from land where dump- 
ing is permitted is set at three miles. In the Special Areas dump- 
ing of all forms of garbage except food wastes is completely 
banned, and even food wastes cannot be disposed of into the 
sea within 12 miles of land. To enable the ships to get rid of 
wastes, there is a requirement for the provision of R/F in Port 
for the reception of garbage. Annex V entered into force on 
31 December, 1988. Annexes HI & IV are yet to come into 
force. 


Besides, IMO has also developed “Guidelines on the pro- 
vision of adequate reception facilities in port’. for all the cate- 
gories of substances/matter covered in all these Annexes (from 
I to V). The Governments of contracting States and port au- 
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thorities are benefitted by these guidelines. The IMO codes, 
guides and recommendations are all under continuous review. 


Prevention of Dumping Wastes at Sea 


In accordance with the UN Charter and principles of inter- 
national law, each State has the sovereign right to exploit 
their own resources persuant to their own environmental policies, 
has also the responsibility to ensure that activities within their 
jurisdiction or control do not cause damage to the environment 
of other states or of areas beyond the limits of national jurisdic- 
tion. Accordingly, the international conference of 13 Novem- 
ber 1972 in London (IMO), agreed on the Convention on the 
Prevention of Marine Pollution by Dumping of Wastes and Other 
Matter which enjoined the signatory States “to take all prac- 
tical steps to prevent the pollution of the sea by the dumping 
of wastes and other matter”. ‘Dumping’ included any deliberate 
disposal at sea of wastes or other matter from vessels, aircraft 
(oil) platforms or other man-made structures but excluded wastes 
or matter incidental to or derived from the normal operations 
of vessels, aircrafts, platforms or other man-made structures. The 
disposal of wastes related to exploration, exploitation and as- 
sociated off-shore processing of sea-bed mineral resources are 
not covered by the provisions of this convention. Dumping of 
the following items of wastes were prohibited. Organohalogen 
compounds, mercury, cadmium and their compounds, persistent 
plastics and synthetic materials that remain in suspension in 
water, crude oil and its wastes, refined petroleum distillate re- 
sidues which are taken aboard for the purpose of dumping high 
level radio active wastes and materials in whatever form pro- 
duced for biological warfare. Some substances such as arsenic, 
lead, copper, zinc, cyanides, flourides and compounds, and pesti- 
cides, etc., can be dumped only with prior permits based on 
certain parameters, such as amount, form, toxicity, location rate 
of disposal, distillation, packaging etc. Also it contains regula- 
tions for the control of incineration of wastes and other mat- 
ters at sea. 


Avoidance of Shipping Accidents at Sea & Ports: 
It is estimated that 80 to 85% of all shipping accidents 
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are caused due to human error or failure. Besides, the working 
conditions in the marine environment are very severe and de- 
manding; comparisons made in United Kingdom in 1978 show- 
ed that the rate of death due to onboard accidents was 35 times 
the rate for manufacturing industry, 10 times the rate for agri- 
culture (mechanized), 9 times the rate for construction and 4 
times the rate for mining. 


A good percentage of the marine accidents result in pollu- 
tion threats. Collision, grounding and fire, besides operational 
failures are the major types of accidents involving ships. Ships 
totally lost due to fire in 1979 and 1980 number 138 total Le. 
one ship lost every 54 days! This does not include the ships 
damaged but not lost from the cause. 


Since inception IMO has recognized that a principal key 
to the improvement of maritime and environmental safety lies 
in enhancing the education and training of all personnel engag- 
ed in the maritime sector, both on board and ashore. Maritime 
legislation plays an indispensable role in the global fight for safer 
shipping and cleaner oceans. As we have seen, for the past 30 
years, the IMO has been establishing and improving a wide frame- 
work of international standards concerning the design construc- 
tion and operation of ships and offshore structures. These pro- 
visions establish in the form of convention and protocols those 
mandatory measures considered essential to safety and environ- 
mental protection. These are supplemented by the various codes 
and recommendations. In these, the IMO has endeavoured to 
establish and adopt the highest ‘practicable’ standards of the 
time, rather than the highest ‘possible’ standards, in order to 
achieve a continuing and rational improvement of international 
safety and environmental protection measures. 


Of the 30 major conventions & Protocols, 23 are already 
in force and many of these have gained wide acceptance. For 
example, the STCW convention 78 has been accepted by over 
60 States so that about 75% of the world merchant shipping 
tonnage is subject to its provisions. The SOLAS 1974 and Load- 
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line convention 1966 have been accepted by over 100 States, 
covering over 95% of world merchant shipping tonnage. 


STCW convention 1978 


The effective enforcement of convention requirements re- 
quires the active involvement of suitably trained and experienc- 
ed personnel and the development not only of a cadre of well- 
trained professional seafarers but also of technical expertise in 
the management of shipping companies, expertise in the mari- 
time training in survey and certification of ships, in investiga- 
tion of accidents involving shipping and expertise in port opera- 
tions. 


{ 


Over the years the education of seafarers have improved 
progressively in the maritime nations but as more and more new 
countries began to acquire their own respective national fleets 
it was found that in some of these countries the educational 
standards of the seafarers do not match the technological re- 
quirements of the industry. It was evident that the basic com- 
petency certificate courses alone are not sufficient for the officers 
and crew of ships sailing the ocean routes carrying various dan- 
gerous goods. There was evidently need for post-certificate up- 
dating training and continuing education, appropriate to the par- 
ticular types of ships and commodities carried. In the circum- 
stances, the IMO, in association with the ILO, in 1978 conven- 
ed an International Conference in London and adopted an In- 
ternational Convention on Standards of Training, Certification 
and watchkeeping for seafarers, 1978. This convention covers 
mandatory minimum requirements for the training and qualifica- 
tion of master, officers and ratings (seamen) of oil, chemical 
and liquified gas tankers, and ships carrying hazardous and 
dangerous cargo, training requirements for Radio/Radio Tele- 
phone officers, guidelines for watch keeping officers, training in 
survival techniques, collision avoidance aids, use of radar, etc. 
Also stipulated were the minimum contents for basic and ad- 
vanced courses. Officers and ratings with specific duties in con- 


ero 


4, Appendix. The status of IMO Conventions in relation to India is 
given in Table 9. 
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nection with cargo have to complete approved fire fighting course 
and other courses appropriate to their duties. 


The IMO has also initiated specific programmes for pro- 
viding assistance to developing countries to establish maritime 
training facilities in conformity with global standards of train- 
ing. IMO has also brought forth over sixty sets of course — 
materials towards this and has assisted in the setting up of World 
Maritime University at Malmo in Sweden and also helped in 
setting up other institutions in Malta, Bombay and Trieste. As 
stated earlier, these institutions impart training to all the ditfer- 
ent branches of the shipping world, afloat as well as ashore. 


The Indian Scene 


In India, the coastline stretches over 6000 kms. and some 
of the busiest searoutes pass close to our shores. Government 
of India’s authority extends to a very large area of the seas 
surrounding the peninsula. The limit of the territorial waters 
over which India has sovereignty extends 12 nautical miles sea- 
wards from the coastline. The Contiguous Zone of 12 nautical 
miles width is an area beyond and adjacent to territorial waters 
over which India has jurisdiction in matters with respect to 
security, immigration, sanitation, customs and other fiscal mat- 
ters. The Exclusive Economic Zone is a large area over the 
continental shelf of the Indian peninsula extending to 200 nauti- 
cal miles beyond the coast, over which the nation has sovereign 
rights for the purpose of exploitation, exploration, conservation 
and management of the natural resources and the exclusive rights 
and jurisdiction for the construction, maintenance or operation 
of all facilities for the exploitation of resources, authority to con- 
trol and regulate scientific research as well as to preserve and 
protect the marine environment, and to prevent and control 
marine pollution and such other rights under international law. 

Some of the world’s busiest oil-tanker routes passes through 
our EEZ and close to our shore line. Besides oil traffic, the trans- 
portation of hazardous substances through these waters are also 
on the rise. 
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The Environment (Protection) Act 1986 was enacted “to 
provide for the protection and improvement of environment and 
for matters connected therewith’. This was done in conformity 
with the decisions taken at the UN Conference on the Human 
Environment, held at Stockholm, in June 1972. This Act em- 
powers the Government “to take all such measures as it deems 
necessary or expedient for the purpose of protecting and improv- 
ing the quality of the environment and preventing controlling 
and abating environmental pollution”, in water, air and land. 
This Act, however, is mainly aimed at the activities on the land 
and supplements other statutes in force. 


In India, the Department of Ocean Development in_ the 
Government of India, created in 1981, is directly concerned with 
the preservation of the marine environment beyond 5 kms. from 
the coast, including the high seas of the EEZ. It is also respon- 
sible for monitoring of pollution in these areas and the Secre- 
tary, Department of Ocean Development is Chairman of the 
Apex Committee on Control of Marine Pollution, especially 
pollution from oil. 


The Department of Environment, mainly deals with the 
prevention and control of land based pollution upto 5 kms. 
into the sea from the shore. The Central Board for the Preven- 
tion and Control of Water Pollution, which is under the adminis- 
trative control of the Department of Environment, enforces 
the central Act for the prevention of water pollution. There are 
also similar boards functioning under the State Governments 
with similar responsibilities. 


All the major ports in India are under the administrative 
control of the Ministry of Surface Transport. The port authori- 
ties are responsible for controlling the pollution originating from 
ships and installations within their respective ports’ limits, as 
per the Indian Ports Act. To meet the requirements under 
MARPOL 73/78, the Government of India is initiating mea- 
sures to ensure the provision of adequate reception facilities at 
ports for the reception of oily mixtures and residues (Annex 
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I) as well as the residues and mixtures containing noxious liquid 
substances as would remain for disposal from ships. Also, the 
major ports are acquiring pollution response equipment in order 
to meet contingencies. 


The Directorate General of Shipping and the Mercantile 
Marine Department under the Ministry of Surface Transport are 
entrusted with the responsibility to enforce the Merchant Ship- 
ping Act. This Act governs all the commercial maritime trans- 
port activities and it was amended at various times to incorporate 
the requirements of the various IMO conventions as and when 
India ratified these instruments. This Act contains provisions for 
the control and prevention of oil pollution from ships of the 
merchant navy as well as off-shore installations, There are also 
sections, dealing with ships and their equipments, crew require- 
ments, civil liability for pollution damage as well as the levy- 
ing of a special cess in order to meet the expenditure required 
to equip the various agencies with adequate oil pollution con- 
tainment and cleaning equipments and accessories, such as oil 
skimmers, containment booms, dispersant spraying systems etc. 


The pollution prevention and control measures involves 
many activities. In case of an oil spill at sea, for example, the 
spilt oil has to be contained and removed physically immedi- 
ately they are reported. Besides, search and rescue operations, 
lightning of the involved oil tanker or ship to reduce further 
risks, salvage etc. all have to be arranged immediately and these 
activities requires a vast organisation. Hence, these responsi- 
bilities are vested with the Indian Coast Guards. The Coast Guard 
Organisation, a statutory body under the Ministry of Defence, 
set up in 1978 under the Coast Guard Act 1978 has the res- 
ponsibility to preserve and protect the marine environment as 
well as to prevent and control marine pollution in the Exclusive 
Economic Zone. They have many large vessels and aircrafts and 
specialised equipments manned by skilled personnel. The Coast 
Guard has established Pollution Response Teams at their re- 
gional centres of Bombay, Madras and Port Blair, for combat- 
ing oil pollution at sea, in the Arabian sea, Bay of Bengal and 
the seas around Andaman & Nicobar Islands, respectively; cach 
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of these teams are being equipped to deal with oil pollution 
incidents involving the spillage of upto 4000 tons. The equip- 
ments include various types containment booms and skimmers, 
pumps for oil transfer, dispersant spray systems and stocks of 
dispersant chemicals. The Coast Guard aircrafts are also equip- 
ped with sophisticated electronic scanning equipments for detect- 
ing oil spills at sea including intentional discharges by ships. 
These aircrafts and coast guard vessels will be carrying out sur- 
veillance operations also. 


Penalties for Marine Pollution Offences: 


The penal provisions of the Merchant Shipping Act (MSA) 
are quite stringent; where oil discharge is made in excess of 
prescribed limits or in a prohibited area, the master of the ship 
may be fined upto Rs. 5 lakhs for each offence. Some of the 
offences are punishable with imprisonment and fines and the ship 
may be detained. 


Under the Indian Ports Act, the ship causing pollution 
offence will have to meet the entire expense involved in clean 
up and disposal of the pollutants. It is also proposed to enhance 
the penal provision in line with the existing rate of fines ete., 
under MSA. 


Conclusion 


India has ratified most of the IMO conventions and pro- 
tocols and their provisions have entered into our statutes. The 
remaining ones are under active consideration. Because of the 
international nature of the maritime transport industry, irrespec- 
tive of whether India has ratified these instruments. our mer- 
chant fleet will have to conform to all the provisions of these 
instruments that have entered into force before they can visit 
any of the States that have ratified and adopted them. Because 
of this necessity our merchant fleet is well equipped, manned 
and operated in conformity with the highest international stand- 
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ards. A large sum of money was invested by our shipping com- 
panies, in retrofitting the existing ships with pollution control 
equipments required under MARPOL. All the new ships being 
purchased or ordered will be suitably out-fitted. There are 378 
ships registered in India, including 63 oil tankers and 3 chemical 
carriers, totalling 92,02,764 tons DWT, as on 31-3-1989. Dur- 
ing the last year a total of 146.378 million tons of cargo were 
handled at all the major ports together; of this 64.215 m. tons 
were crude oil and products. We are optimistic that our trade 
will increase substantially in the coming years and correspon- 
dingly, the shipping industry as well. The standard of training 
imparted to our merchant navy officers and ratings is very high 
and comparable to the best available in the advanced maritime 
nations, and because of this, our mariners are employed in many 
of the foreign shipping companies. 


For each and every new harbour project, such as new port 
installations, laying of new navigational channels, etc. port au- 
thorities have to obtain prior clearance from the Department of 
Environment. In certain cases, risk analysis studies have 
to be carried out. Environmental impact analysis studies are 
also proposed to be carried out in ports and water quality con- 
tinuously monitored. 


Over the years, we have strived hard to reduce the chances 
of marine pollution and we shall continue these efforts. And in 
this, the co-operation of all the mariners, shipping companies, 
administrators, port authorities, coast guard, Indtan Navy and 
all other agencies involved, as well as all the ships sailing these 
oceans is necessary. Together we shall endeavour to do our part 
to ensure cleaner oceans and safer shipping operations in future. 
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APPENDEX 
TABLE 1 
Oil spills by size: World 
(1974-1979 ) 
Size of spill in No. % 
Trace 695 19 
Less than 0.5 bbl 779 22 
o> - 5° bbl 1138 32 
5 - 50 bbl 568. 16 
50 - 5000 bbl 346 9 
More than 5000 bbl oa 71 Z 
TABLE 2 


Oil spills by size: Europe 
(1974-1979) 


Size of Spill No, % 
Trace 110 14 
Less than 0.5 bbl 153 20 
O05 - 5 bbl 215. 28 
5 - 50 bbl 160 21 
50 - 5000 bbl 103 pe 
More than 5000 bbl 24 3 
TABLE 3 


World oil spills by cause/operation in progress 


(1974-1979) 


Barrels 


ee 
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Trace 0-0.5 0.5-5 5-50 50-5000 5000 Total % 
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Grounding 3 Oe. 13 -. 69.238 
Balasieyaeoall 101 107° 177 °° 49 18° 4 
Loading/ discharge 380 397 606 320 133 4 1840 56 


Tank cleaning 2 O15 ie Be ee 
Bunkering _ 42. 10i-o446 = -58 20+ 
Bilge pumping 22. ee Li See 
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TABLE 4 


World oil spills in port and at sea by cause/operation 
in progress (1974-1979) 


Spills in port Spills at sea 


No. No. 
Collision 87 27 
Grounding 147 3 
Ballasting/deball 556 37 
Loading/discharge 2120 141 
Tank cleaning 60 10 
Bunkering 404 23 
Bilge pumping 95 13 
Internal transfer 1b 11 


Other 208 27 


TABLE 5 


World oil spills by locality and vessel size 
(1974-1979) 


a ree 


Vessel size (000 DWT) 


Area 0-50 50-100 100-150 150-200 200-250 250-560 
USA 848 389 72 l 8 ao 
Europe 590 210 95 37 hi 74 
Middle East 113 159 66 36 Poi 94 
East Asia 219 83 3] 26 41 10 
Caribbean 232 102 LO 4 18 16 
Others 356 138 4] i] 33 29 
Total 2358 1081 315 115 349 226 


% 55 24. 7 3 8 5 


TABLE 6 


Number of spills over 5000 barrels by size and age of vessel: World (1974-1979) 
(1974-1979 ) 
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Year 


oe 


1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 
L971 
1972 
“973 
1974 
1975 
1976 
1977 
1978 
[979 
1980 
1981 
1982 
1983 
1984 
—-1985 
1986 
1987 
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TABLE 8 


Number 


189 
249 
254 
249 
pe 
Sig 
be 
3205) 
S27 
3572 
FF 
371 
363 
314 
336 
345 
336 
473 
465 
387 
S94 
402 
340 
Saat 
307 


Total Josses 1961-87 


Gross tonnage 


ane 


471,097 
481,098 
496,805 
558,200 
739,804 
822,538 
832,803 
760,447 
824,978 
612,619 
1,030,560 
949 336 
919,854 
869,658 
995,261 
1,156,109 
£043; L2iv 
1,710,813 
Be 1U,259 
1,804,027 
P2362 50 
1651930 
1,472,611 
2,353,941 
1,651,210 
2,608,735 


1,284,161 


{Source: Lloyds Register of Shipping) 
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TABLE 9 
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Status of IMO conventions, etc., in respect of the 
Government of India as on 7th November 1989. 


Date of membership in IMO 


ee 


Name of instrument 


——— 


6th January 1959 


Date of deposit of instru- 
or other appropriate 
action 


a , 


International Convention for the Safety 


of Life at Sea, 1974, as amended 


Protocol of 1978 relating to the Inter- 
national Convention for the Safety of 
Life at Sea, 1974, as amended 


Convention on the International Regul- 
ations for Preventing Collisions at Sea, 
1972, as amended 


International Convention for the Pre- 
vention of Pollution from Ships, 1973, 
as modified by the Protocol of 1978 
relating thereto 


Convention on Facilitation of Interna- 


tional Maritime Traffic, 1965, as 
amended 
International Convention on Load 


Lines, 1966 


International Convention on Tonnage 
Measurement of Ships, 1969 


International Convention on Civil Lia- 
bility for Oil Pollution Damage, 1969 


16th June 1976 


3rd April 1986 


30th May 1976 


24th September 1986 
(with the exception of 
Annexes III, [V and V 
of the Convention) 


25th May 1973 
19th April 1968 
26th May 1977 


Ist May 1987 
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Protocol (of 1976) to the Interna- 

tional Convention on Civil Liability 

for Oil Pollution Damage, 1969 Ist May 1987 

Special Trade Passenger Ships 

Agreement, 1971 | Ist September 1976 


Protocol on Space Requirements for 
Special Trade Passenger Ships, 1973 ist December 1976 


International Convention for Safe 
Containers, 1972, as amended 27th January 1978 


Convention on the International Mari- 
time Satellite Organisation 


(INMARSAT)  - 6th June 1978 
Operating Agreement (signatory ) Videsh Sanchar Nigam 
| Ltd. 


International Convention on  Stand- 
ards of Training, Certification and 
Watchkeeping for Seafarers, 1978 16th November 1984 


Justice Bhagwati and Legal Aid 


BISHNU PRASAD DWIVEDI* 


After the Second World War the function of the state shtft- 
ed towards improving the quality of life of its people. This 
phenomena largely affected the administration of justice and 
more particularly the administration of criminal justice. By the 
mid twentieth century it was realised all over the world that 
free legal aid to the poor was an essential element of fair trial 
procedure for securing justice to all on the basis of equal oppor- 
tunity for defence. In England, it was started by the Legal Aid 
Act, 1949, in civil cases and extended to criminal cases in 1967. 
The concept of legal aid in Britain is that, if the party has cause 
of action but has no money to pay for fee of lawyers, he is en- 
titled to get legal assistance from the government exchequer. ! 
In practice it is made available almost automatically when the 
accused asks for it and shows that he has no means to pay. 


In U.S.A., the initiative was taken by the judiciary in evolv- 


ing the fundamental right of legal aid. In Powell’s? case the 
defendants were prosecuted for the offence of rape. Mr. Justice 


B.Sc., LL.M., Research Scholar, Law School, Banaras Hindu Uni- 
versity, Varanasi - 221005. 

1. See Neville v. Neville, [1959] 1 All E. R. 619, Neil v. Glacier 
Metal Co., Ltd., [1963] 3 All E. R. 477, R v. Phillipe, [1965] Crim. 
i. Ree 


2. Powell vy. Alabama, 287 U.S. 45, where the court held that the 
Sixth Amendment’s guarantee of fair trial was made the responsi- 
bility of the state by the Fourteenth Amendment. See also, Grozjean 
v. American Press Co., 297 U.S. 233, Johnson v. Zerbst, 304 US. 
458, Avery v. Alabama, 308 U.S. 444, Smith v. O’Gray, 312 US. 
329. 
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Sutherland delivering the opinion of the court held that in a 
capital case where the defendant was unable to employ counsel 
it is the duty of the court whether requested or not to assign 
counsel for him as a necessary requisite of due process clause.’ 
But the question of legal aid at state expense in other felony 
trials was left for future occasion. It was in Betts v. Brady,‘ 
that the legal aid at state expense was demanded but refused 
by the trial court. In the Supreme Court it was held that due 
process of law does not require that in every case regardless of 
the circumstances, an indigent accused must be furnished coun- 
sel by the state. It marks a break in the movement for extend- 
ing legal aid to all felony trials. In Gideon v. Wainright,°? the 
court overruled Betts’ case and extended the right of counsel in 
all felony trials without the requirement of any special circum- 
stances. In the opinion of Justice Black, any person haled into 
court, who is too poor to hire a lawyer, cannot be assured a 
fair trial unless counsel is provided for him. The right to be 
heard was interpreted to include the right to get legal aid which 
_ was inherent in the due process clause® The U.S. Supreme 
Court also made it clear that the power of the court to appoint 
counsel could not be questioned on the ground of the absence 
of a statute. Later the Legal Aid and Advice Act came to be 
enacted to provide for legal aid to indigent defendants. 


In India, the initiative in this area was taken by Justice P. 
N. Bhagwati as a judge and the Chief Justice of India and as 
the first chairman and later the patron - in - chief of the Com- 
mittee for Implementing Legal Aid Schemes. Justice Bhagwati 
played an important role in and outside the judicial process. 
The greatest contribution of Justice Bhagwati to social justice 
as has been rightly pointed out by Prof. Madhava Menon,’ is 


a cm ia Rianne pee 


32.281 USHA a. 71. 

At’ 396: ASS. 455: 

3) SEZ ee 

6. Ibid. See also, John Richard Argersinger v. Raymond Hamlin, 407 
U.S. 25. 


7. N. R. Madhava Menon, “The Dawn of Human Rights Jurisprudence: 
A Tribute to the Judicial Statesmanship and Activism of Chief Yus- 
tice P. N. Bhagwati”, (1987) 1 S.C.C. 1 (Jour.). 
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in the area of legal aid to the poor. Even after his retirement 
he has not given up the crusade, he is still working for the legal 
aid programmes. 


Though the legal aid movement started right from the com- 
mencement of the Constitution,’ no initiative was provided by 
the courts for quite a long time. Initially, the court held that 
there was no right to counsel, but the opportunity to engage a 
lawyer of one’s choice as contemplated in Article 22 (i) of the 
Constitution? was held to be available. However, by 1976 the 
constituent power was activised to deliver social justice when 
Article 39-A was added to the Constitution.® It is now one of 
the mandates to the state to launch legal aid programmes. 


Indian Constitution not only proclaims in the preamble but 
also guarantees equal justice to all under Article 14. This article 
provides that the State shall not deny to any person equality 
before the law or the equal protection of the laws. There is 
another provision in Article 21 which lays down that no per- 
son shall be deprived of his life and personal liberty except ac- 
cording to procedure established by law. For a period of 27 
years the Supreme Court took the view that under this Article 
the only requirement was that there should be a law which 
must prescribe some sort of procedure. But in Maneka Gandhi v. 
Union of India, '' Justice Bhagwati (as he then was) pronounc- 
ed that the procedure by which a person is deprived of his life 
or personal liberty must be “reasonable, fair and just”. This 
view of Justice Bhagwati became the harbinger of the most re- 
volutionary development in the field of human rights. 


The Maneka ratio was fruitfully utilized by Justice Bhag- 


ee ee eee 


8. For example, See the Bombay Committee Report (1949), the Ben- 
gal Committee Report (1950), the Gujarat Committee Report (1972), 
the Madhya Pradesh Committee Report (1973). the Central Govern- 
ment Committee Report (1976) ete. 

9,- Janardhan Reddy v. State of Hyderabad, AA.R. 1951 S.C. 217. 

10. Constitution (Fourty Second Amendment) Act, 1976. 

Pt ACLR. : 1O7Ra eee? f. ; : 
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wati to extend the legal services to the accused.'? His view '3 
was that a procedure which did not make available legal ser- 
vices to an accused person, who was too poor to afford a lawyer 
could not be regarded as “reasonable, fair and just”.'4 Thus the 
fundamental right of legal aid was held to be implicit in the pro- 
cedural requirement of Article 21.15 The learned judge had a 
wider vision of the right to get legal aid. In his opinion it was 
nothing but equal justice in action and the delivery system of 
social justice.'© In view of Article 39A the court imposed a 
constitutional duty on the state to provide a lawyer to the indi- 
gent accused because without it he would be deprived of the 
opportunity of securing justice.!? 


Bhagwati, J., realising the governments’ lukewarm approach 
directed the State Governments to carry out this constitutional 
obligation immediately because if free legal services were not 


12. Hussainara Khatoon vy. State of Bihar, A.U.R. 1979 S.C. 1369. 

3. Dr. Jariwala employs the phrase ‘Bhagwati court’ instead of ‘Bhag- 
wati view’ to denote those cases which were handed down by Justice 
Bhagwati or where he was one of the members of the bench which 
delivered judgement. See C. M. Jariwala, “Justice Bhagwati and Per- 
sonal Liberty’, 16 Ban. L.J. 50 (1980). 

14. Supra, n. 12, at 1373, See also, Khatri v. State of Bihar, A..R. 1981 
S.C. 928, 930, Kadra Pahadiya v. State of Bihar, A..R. 1981 S.C. 
939, Kadra Pahadiya v. State of Bihar, A.J.R. 1982 S.C. 1167, 
Suk Das v. Union Territory of Arunachal Pradesh, A1.R. 1986 S.C. 
991. 

15. It is interesting to notice here that the fundamental right of legal 
aid could emerge only as a result of procedural requirement en- 
unciated in Maneka. Before this pronouncement even Justice Bhag- 
wati relied on Article 14 that the role of poverty in obtaining justice 
would lead to inequality. Actually this idea originated as early as 
in 1863 when James Stephen pointed out that sometimes the accused 
had no chance to save himself because of his poverty. 

16. Hussainara Khatoon v. State of Bihar (1It), A.V.R. 1979 §.C. 1377, 
1381. 

17. A.LR. 1979 S.C. 1369, at 1374. This idea flows from Article 14. 

| As in Maneka, Articles 14 and 21 were interlinked to adopt the 
procedural due process of the American Constitution, we find a 
mixture of equality and liberty which mav be called eaual liberty. 
See John Rawls, A Theory of Justice (1985), p. 204. 
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provided to the accused, the trial would run the risk of being 
vitiated as contravening Article 21.'8 Again in Suk Das,!” the 
court set aside the conviction and the sentence passed by the 
trial court because free legal aid was not provided to the accused 
during his trial. 


Time and again Justice Bhagwati extended the scope of 
this right. In Francis,2° the petitioner, a british national, was 
detained in Tihar jail under Section 3 of the COFEPOSA Act. 
She felt considerable difficulty in having interview with her lawyer 
which was necessary for her defence in some criminal proceed- 
ings pending against her. The court relying the view of Justice 
Krishna Iyer?! and Justice Chandrachud?? stressed the need for 
protecting rights of prisoners in jails. Justice Bhagwati observed 
that Article 21 laid down restrictions on the power of preven- 
tive detention. Therefore, a preventive detention law according 
to him should satisfy the test of Article 21 also. Thus a detenu’s 
right of legal aid was extended to consult a legal advisor of his 
choice for any purpose.** It was treated as a part of the right 
to live with human dignity. The court held that the prison re- 
gulation must provide for an interview with a counsel for con- 
sultation. Failing which it may not conform to the requirements 
of Article 21. This “right to live with human dignity”, evolved 
by Justice Bhagwati, later added vigour and dynamism to the 
movement for the legal aid services 24 


Poweid: At p; is fos 
19. Suk Das v. Union Territory of Arunachal Pradesh, AA.R. 1986 S.C. 
991. 

20. Francis Coralie vy. Union Territory of Delhi, A.IL.R. 1981 S.C. 746. 
21. See M. H. Hoskot vy. State of Maharashtra A.A.R. 1978 S.C. 1548, 
Sunil Batra vy. Delhi Administration, A.L.R. 1978 S.C. 1675. 

22. See D. B. Patnaik v. State of A.P., A.I.R. 1974 S.C. 2092, where 

Chandrachud, J., (as he than was) held that a convict was entitled 
| to the precious right guaranteed by Article 21 of the Constitution. 
Paeesee Supra n. 20,raten. 4754. 

24. See for instance, Peoples Union for Democratic Rights v. Union of- 
India, AAR, 1982 §.C. 1473, Bhandua Mukti Morcha v. Union of 

India, A.1.R. 1984 §.C. 802, where the court upheld the basic human 

dignity of bonded labourers. Also, Kadra Pahadiya v. State of Bihar, 
(fi. n. conta 
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Thus, it was settled that the accused has right to be defend- 
ed by a lawyer at State expense if he is not able to employ coun- 
sel. But in the litigation oriented legal aid programmes it Is 
important to examine as to at what time the lawyer is needed. 
This question came before Justice Bhagwati in Khatri v. State 
of Bihar.25 The court adopted an expansive approach of the 
right of free legal aid and laid down that it was available not 
only at the stage of trial but also even at the stage when the 
accused was first produced before the Magistrate and also when 
he was remanded from time to time.?® This protection was also 
extended to the pre-trial enquiry by Magistrate2?_ and post-trial 
convicted prisoners in jails. For the effective exercise of this right 
Justice Bhagwati imposed a duty on trial courts to appoint a 
lawyer whenever needed whether asked by the accused or not. 
Because of their ignorance and illiteracy the poor accused may 
not be aware of this right and in a situation they cannot even 


ACER. 1931 S.C. 939, Sant Bir wy; State of Bihar, ADR. 1982 SC. 
1470, Veena Sethi v. State of Bihar, AA.R. 1983 S.C. 339, Sheela 
Barse vy. State of Maharashtra, A.\.R. 1983 S.C. 378, Attorney Gen- 
eral of India v. Lachma Devi A.I.R. 1986 S.C. 467. where the court 
upheld the dignity of prisoners, and Sheela Barse v. Union of India, 
A.L.R. 1986 S.C. 1773, Upendra Baxi v. State of U.P. A,I.R. 1987 
S.C. 191, where the dignity of inmates of protective homes and chiid- 
rens homes were protected. It is interesting to note here that the 
judgements in all the above cases were delivered by the court con- 
sisting of Justice Bhagwati. 


25. A.D.R. 1981 S.C. 928, See also, Khatri v. State of Bihar, AI.R. 1981 
S.C. 1068. 


26. Id. at p. 931. See also, Suk Das case, Supra n. 19. This view of 
justice Bhagwati is comparable to the American concept that the 
giving of effective legal aid in preparation and trial of the case is 
a necessary requisite of due process of law. See Justice Sutherland in 
Powell's case, supra n. 2 at p. 71. 

27. Sheela Barse v. State of Maharashtra, A.I.R. 1983 S.C. 378, 380. 
The importance of lawyers was always emphasised whenever the 
right of hearing was available. Because the right to be heard would 
be, in many cases, of little avail if it did not comprehend the right 
to be heard by counsel. It was observed by. U.S. court as early as 
in 1932. See Powell v. Alabama 287 U.S. 45, 68-69, Gideon v. 
-Wainright, 372 U.S. 335 and Goldberg vy. Kelly, 397 U.S. 254. 270. 
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help themselves.?* Therefore the court required that the Magis- 
trate or the Sessions Judge before whom the accused was pro- 
duced must inform him about his right. The State should bear 
the fee of lawyer and it cannot be avoided due to economic or 
administrative inability. In this approach Justice Bhagwati fol- 
lowed Justice Blackmum of the American Supreme Court who 
decided that human considerations and constitutional require- 
ments were not in this day to be measured by dollar considera- 
tions.?9 


For reducing the expenditure on legal aid if a junior lawyer 
is engaged the whole programme would be of no use. There- 
fore, Justice Bhagwati directed that the prisoners would be pro- 
vided legal representation by a “fairly competent lawyer”. 3° 
However, such a lawyer should be of equal standing to the 
lawyer engaged by opposite party in a case. In his opinion this 
right is absolutely essential to preserve democracy and rule of 
law.3! The initial legal aid programmes in India could not suc- 


——___— 


28. Khatri case, supra n. 25. See also, Suk Das case, supra n. 19. This 
view of justice Bhagwati is comparable to justice Sutherland of U.S. 
Supreme Court in Powell's case, supra n. 2. It is not only due to 
mass illiteracy in India that there is lack of legal awareness. In 
U.S. also the S.C. has observed that even the intelligent and edu- 
cated layman had small and sometimes no skill in the science of 
law, supra n. 2 at pp. 68-69. In no country all the people can be 
legally trained, thus, there is always the need of lawyers to nrove 
the innocence of the accused. 

29. Jackson v. Bishop, 404 F. Supp. 2d. 571, quoted in Khatri case, 
Supra Nn; 25. 

30. Kadra Pahadiya v. State of Bihar, A..R. 1981 S.C. 939, 941. The 
right of hearing of the accused includes the right to be represented 
by lawyer of his choice. The accused may demand the highest paid 
lawyer, which may not be possible to comply by the State. There- 
fore a fairly competent lawyer of equal matching with other side 
should be assigned for the defence of the accused. 

31. Sheela Barse v. State of Maharashtra, A.I1.R. 1983 §.C. 378, at p. 
380. Speaking on legal aid Justice Bhagwati once said, “Our people 
have shown infinite patience. But now the time is running out. A 
feeling is growing in them and that feeling should not turn into 
conviction, that democracy and rule of law are mere slogans that 
serve to protect the establishment and the vested interests. They have- 

(f. n. contd.) 
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ceed because of the employment of incompetent lawyers, as the 
better ones were busy in making good money. 


In Sheela Barse v. State of Maharashtra,3* a journalist 34 
complained of the treatment of women prisoners in Bombay Jail. 
In the opinion of Justice Bhagwati this rotten condition was due 
to the absence of legal assistance to those prisoners in the jail. 
The court issued detailed directions?* to take the legal aid to 
the prisons. It directed the Inspector General of Prisons in 
Maharashtra to issue a circular to all superintendents of police 
requiring them — 


1. to send a list of all undertrial prisoners to the Legal Aid 
Committee of the district giving particulars of the date 
of entry, offences charged and showing male and female 
prisoners seperately. 


i) 


.to furnish to the concerned District Legal Aid Com- 
mittee a list giving particulars of the persons arrested on 
suspicion under Section 41 Cr. P.C., who have been in 
jail beyond a period of 15 days, 


3. to provide facilities to the lawyers nominated by the con- 
cerned District Legal Aid Committee, to enter the jail 
and to interview the prisoners who have expressed their 
desire to have their assistance. 


4.to furnish to such lawyers whatever information is re- 
quired by him in regard to the prisoners in jail. 


distrust and suspicion of the legal process. This feeling, this dis- 
trust and suspicion must be removed promptly and without delay. 
Otherwise, democracy will perish”. Justice Bhagwati, Law As Instru- 
ment of Change (1985), p. 95. 

32. Pbid. 


33. The writ petition was based on letter addressed by Sheela Barase 
a journalist. When a person is put in jail, he may not be having any 
near relative to help him. In such a situation a letter by or on 
behalf of the person in custody was always treated by Justice Bhag- 
wati as writ petition. 


34. Supra 1 32, at p. 381. 
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5. to put up the notices in jail of the visit of jail by such 
lawyers; and 


6. to allow any prisoner who desires to meet the lawyers 
and such interview should be within sight but out of 
hearing of any jail official. 


In response to justice Bhagwati’s activism in the legal aid 
programme, the Central Government set-up a Committee for Im- 
plementation of Legal Aid Schemes, (CILAS) in September 1980, 
under the chairmanship of Justice Bhagwati with a view to pur- 
sue the legal aid programme in all the States on uniform level. 
He has drawn up comprehensive legal service programme *> which 
includes: 


1. The promotion of legal literacy and creation of legal 
awareness amongst the weaker sections of the community, 


2. Organisation of legal aid camps, 


oS) 


. Training of para - legals for the purpose of providing 
support to the legal aid programme, 


4. Setting up legal aid clinics in universities and law colleges, 
5. The public interest litigation, 
6. The holding of Lok-Adalat or “niti-melas”, and 


7. The encouragement and support of voluntary organisa- 
tions and social action groups by the State in operating 
the legal aid programmes. °° 


On the basis of the above model scheme, evolved by Jusiice 
Bhagwati, the Parliament ultimately passed the Legal Services 
Authorities Act?’ 1987, for providing effective legal aid pro- 
grammes. It includes the Bhagwati’s plan of the promotion of 
legal literacy and creation of legal awareness amongst the weaker 


35. These points are summarised by the author on the basis of his writ- 
ings and judicial opinions, see, Justice Bhagwati, Law as Instrument 
of Change (1985), pp. 37-39. 

36. Centre of legal Research yv. State of Kerala AJT.R. 1986 S.C. 2195 
at pp. 2196-97. 

37. Hereinafter referred to as the Act. 
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section of the community.*8 It also provides for the organisation 
of legal aid camps and encouraging the settlement of disputes 
through Lok Adalat.39 The Act imposed a duty on Central 
Authority to take necessary step by way of social action Iitiga- 
tion for the cause of weaker sections and give training to social 
workers in legal skills. 4° It provides for clinical legal education 
programme and legal aid clinics in Universities, law colleges and 
other institutions.4' The Central Authority, the State Authority 
and the District Authority will act in co-ordination with other 
governmental and non-governmental agencies, Universities etc.** 
The Act also made provision for the grants - in - aid to social 
welfare institutions for specific schemes.*3 Thus, all the seven 
points of the Bhagwati’s strategic legal aid programmes, sum- 
marised above, have been accepted by the legislation. 


The definition of “legal service”, under the Act, includes 
the rendering of any service in the conduct of any case or other 
legal proceeding before any court or other authority or tribunal 
and the giving of advice on any legal matter.*4 This definition 
is wide enough to encompass Justice Bhagwati’s aspiration of 
effective legal service. 


The main problem which may arise in the implementation 
of the above law is lack of government resources. Government 
may find it difficult to bear the enormous cost of the legal aid 
programme. Even in England and U.S., free legal services are 
not given in all cases but only when justice suffers otherwise. 
The National Legal Aid Fund*> mainly depends on grants by 
Central Government. Instead of depending on State exchequer, 
we should devise some alternative resources. Lawyers are most 


Leeman © 


38. 7S 4.11) of the Act. 

39. S. 4 (e) of the Act. 

40. S. 4 (d) of the Act. — 

41. S. 4 (k) of the Act. 

42. S. 5, 8 and 11 of the Act. 


43. S. 4 (j) and (m) of the Act. See Centre of Legal Research vy. 
State of Kerala, A.I.R. 1986 S.C. 2195. 

44, §. 2 (c) of the Act. 

45.- $, 15 of thie’ Act. 
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important part of our judicial system and for the success of 
legal aid programme their participation and responsibility is 
necessary. For this purpose the State may impose compulsory 
service by the lawyers for providing free legal aid.4® Such law 
may provide a fixed number of cases to be taken by each lawyer 
in a month under legal Aid Schemes. It should vary in propor- 
tion to the total number of cases taken by him. It is also sug- 
gested that by the workers contribution an “industrial fund” may 
be created which may be utilised for giving legal aid. This will 
largely reduce the burden of the State and create sense of par- 
ticipation. 


Insurance companies should also start the scheme of pro- 
tection against legal injury. In accident cases the victims of ac- 
cident, environmental or industrial disaster shall be able to get 
legal aid without the involvement of government machinery. The 
voluntary organisations involved in legal aid programmes should 
not be wholly dependent on government aid but they should 
develop their own resources. Lawyers should take up the cases 
of the poor who has no means to pay for fee of lawyers and 
deduct their fee from compensation awarded by the court. This 
technique may be very useful in cases of consumer protection, 
land acquisition and tort cases of accidents, environmental and 
industrial disaster. The poor will be able to reach judiciary and 
it will again reduce the burden of the State. But, this may come 
under “contingency fee contract” which is at present prohibit- 
ed by the rules made by the Bar Council of India under the :Ad- 
vocates Act.47? There i8 no benefit from this restriction, there- 
fore, it should be removed. 


Our judicial system, which is already overburdened may not 


46. The constitutionality of this law cannot be questioned on _ the 
ground of forced labour, because the State may impose compulsory 
service for public purposes. See Article 23 (2) of the Constitution. 


47. See Rule 20, Bar Council Rules. Such agreement between the ‘!awyer 
and client is “professional misconduct” in India while it is normal 
method of remuneration for the American lawver in many civil 
action. Though not legally permitted this practice has taken momen- 
tum in our country recently, in road accidents cases. 


i ae Bishnu Prasad Dwivedi | 399 


be in a position to cope with increased litigation that may be 
generated by way of legal aid schemes. We may have to devise 
measures to see that our judiciary is not overburdened. We 
don’t need the legal aid programme in British or American model 
because the social and economic conditions in our country are 
totally different from those obtaining there. Therefore, with the 
litigation oriented programme, the strategic legal aid programme 
as suggested by Justice Bhagwati is absolutely essential. What- 
ever the nature, scope and dynamism our legal aid schemes 
may have in future, the credit for having such schemes as part 
of our judicial process would always go to Justice Bhagwati. 


Forest Management, Policy and Law: 
A Critical Analysis* 


S. N. DHYANI** 


Public policy and law concerning forests have to strike a 
delicate balance between two difficult ends—tapping of forests as 
resource of development, revenue generation, commercial and 
rural needs and an eco-asset for sustaining and preserving earth’s 
environment. Stress, therefore, has to be laid on devising a stra- 
tegy which resolve development needs without causing environ- 
mental degradation due to misuse of forests. Indeed protection 
of forests for conserving environment is no less important than 
need of forests as a resource for economic growth and develop- 
ment — agriculture, industrial, poverty allevitation, job creation, 
revenue generation etc. In India with every Five Year Plan,' 
loss of forests has been on an ever increasing scale with least) 
awareness or concern for eco-conservation. Government being the 
sole proprietor of forests adopted multi-pronged policies on for- 
est exploitation in order to reduce their fiscal burdens and gene- 
rate revenues without observing norms or criterion of efficient 
forest management. Laws concerning forests and land acquisi 
tion have been frequently manipulated and breached by thos 
responsible for protection of forests. This has contributed signi- 
ficantly to the rapid deforestation. It would be, therefore, ap- 
propriate to examine the various forces and processes in India 
that led to large scale deforestation. 


* Paper presented at the U.G.C. National Seminar on Law and En- 
vironment held at the University Department of Law, Cochin Uni- 
versity of Science and Technology in March 1990. 

** TT.M., Ph.D., U.G.C. Emeritus Fellow, University of Rajasthan, 
Jaipur. 
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Forest Laws — A Colonial Heritage 


A dominant perception of contemporary Indian forest law 
has been to consider forests as a resource in the exclusive poss- 
ession and ownership of the state subsisting by sufferance and 
harnessable to any extent for timber, fuel or fodder in order 
to cater industrial and revenue needs of the society. 


Forests, before the advent of British rule in India were . 
common property! of forest dwellers, tribals and all of shee 
who lived in the forest neighbourhood. To them forests were 
not only a source of livelihood which catered their physical day- 
to-day needs but also were a symbol of their social, religious and’ 
spiritual faith. Indian forest dwellers were, therefore, forest 
worshippers who developed and sprouted a highly perfect huma- 
nising culture creating harmony between man and nature. For- 
ests and forest way of life had a significant place in the life of 
ancient Indians who venerated.trees as Kalpa Vraksha implying 
their intrinsic environmental importance. The customary prac- 


OP Om I) 
—_ es, 


tices and usages based on long understanding and traditions had — 


created and established humane and mutually beneficial rela-~ 


tionship between forest dwellers and their forests untainted by 
greed or commercial interests. 


Tribal Revolts and Oppressive Forest Laws 


The process of British control over forests and forest dwel- 
lers began with the passing of Bengal Regulation in the early 
decades of ninteenth century. The use of the basic principle of 
British monarchical claims over forests which was hitherto a 
common property, was a convenient legal device to deprive and 
deny common ownership of tribals, forest dwellers and landless 
peasants over their forests and forest produce reducing them 
to paupers. There were several uprisings? in 1789, 1801, 1807 - 
08 and 1831 - 32 of Santhal tribals of Chota Nagpur in Bihar 
and tribal revolts of 1803, 1862 and 1879 in Andhra Pradesh 


1. Chatrapati Singh, Common Property and Common Poverty — 
India’s Forests, Forest Dwellers and the Law (1986). 
2.. J. C., Dixit, Indian Forest Labour (1975), p. 2. 
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against colonial forest policy. Thus control over forest was a 
part of British imperial policy as forests were indispensable for 
manufacture of war armaments, laying down of new railway and 
postal communication lines and to fulfill ever growing demands / 
of building materials. The Forest Acts of 1865 and 1878 were 
the initial attempt? of British for gaining control over common 
forests, forest land and forest produce. These statutes incorpor- 
ated the policy outlined in a memorandum issued by the British 
in 1855. The Forest Act 1878 especially divided forests into 
reserve, protected and village forests with a view to restrict 
the movement of forest tribals and prohibit any act that damag- 
ed trees. The Land Acquisition Act 1894 vigorously supplement- 
ed the colonial forest policy as promulgated in 1894 imposing 
further restrictions on the rights of forest tribals with greater 
governmental control over forests and forest land. The Forest 
Act 1927 saw the final consolidation and culmination of British 
forest policy alienating once for all tribal rights* over forests, forest 
land and forest produce. The abortive Indian Forest Bill 1980 
is more draconian and more comprehensive without a slant to 
conservation. By legal chicknery of classification of forests as 
‘reserve’, ‘protected’ and ‘village forests’ the common masses and 
the tribals were systematically deprived and denied rights over 
forests which only led to further deforestation and impoverish- 
ment and alienation of people from forests close to them. 


National Forest Policy, 1952 


The colonial public forest policy amongst other things re-| 
cognised the need of the maintenance of adequate forest is. 
dictated primarily for the preservation of the climatic and phyf 
sical conditions of the country and secondly to fulfil the nee S 
of the people. The National Forest Policy 1952 expounded 
a result of the experience of two World Wars and the post- 
independence developmental spree side-tracked the principle of 
forest conservation at a time when there was maximum pressure 
on forest resources. In reality it sacrificed the principle of forest 


3. See, Statement of Objects and Reasons — Indian Forest Act 1927 
4. Section 3. 
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protection in order to extract maximum benefits under the guise 
of development. The National Forest Policy 1952, while retain+ 
ing the principal features of the forest policy.of 1894, further) 
restricted’ the rights and privileges of forest communities and’ 
of all those who lived in forest neighbourhood. It laid stress)’ 
on the classification of forests on a functional basis viz, pro- \ 
tected forests, national forests, village forests, and tree-land. It | 
also stressed on the need to preserve existing forests and place 
the optimum requirement ® of forests at 33 per cent of the 
total geographical area. However, this stipulation has remained 
only a pious hope never meant to be realised. This also demons- 
trates how little importance forest sector recetved in the na- 
tional scheme. Such a forest policy had far-reaching implications 
which led to large scale denudation and deforestation. 


Unsustainable Development — Over Exploitation of Forests 


In the post-independence era industrialisation became the 
chant of the politicians, economists, planners and engineers who 
rejected Gandhian concept of self-reliant economy with mini- 
mum interference with natural life and system. Forests suffered 
onslaughts in greater magnitude on account of conversion of 
vast areas of forest lands for agricultural purposes and over-exploit- 
ation of forests by unscrupulous timber contractors’? who violated 
all legal and ecological norms vehemently. Likewise, with each 
successive Five Year Plans, the forests further suffered incal- 
culable and irreparable damage on account of multi-purpose 
projects — hydel, hydro-electric, atomic, river valley projects, 
mining operations, roads, buildings and housing constructions 
with massive powers of the government with least consideration 
for rational use of limited natural resources including the need 
of sparing forests. Accordingly forest® depleted and denuded 


. See National Forest Policy 1952. 
Ibid. 
Tharu v. State, 1985 K.L.T. 310. 
According to a report, the area of tropical forest denuded between 
1955 and 1980 is equal to that cut down during the preceding two 


centuries, See Voice, p. 1, (February-March, 1989, No. 31, Voice 
of America). 
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from Jammu and Kashmir to Assam — Nagaland in Himalayas 
in the north, Vindhya hills, Narmada-Satpura-Mahanadi valleys 
in the middle, the eastern and western ghats including ever-green 
and deciduous forests of Karnataka, Andhra Pradesh, Kerala and 
Tamil Nadu in the south including the ever-green forests of 
Andaman and Nicobar Islands in the Bay of Bengal. Simultane- 
ously the vested interests started a concentrated disinformation 
against forest dwellers and tribals blaming them primarily for 
deforestation. The National Commission on Agriculture? also 
worked under such a wrong assumption and thereby recommend- 
ed the curtailment of rights and privileges of forest dwellers over 
forests and forest produce. 


As already indicated the goal of National Forest Policy of 
achieving 33 per cent of the total land area under forest cover 
in the country and 60 per cent cover in hilly area has re- 
mained only on the paper. The use of forest for agricultural !° 
purposes, power and irrigation projects, housing and urban de- 
velopment have brought lasting harm to environment and 
frests. 


f 9 The Central Forestry Commission 1980 reveals that forest 
/reover in India is around 22.7% only. Recent satellite mappings 
at have indicated '! that between 1972-82 about nine million hect- 

ares of forest vanished, accounting for an annual loss of 16.2 

per cent. According to the National Remote Sensing Agency, 

India had lost a forest area of 46.35 million hectares in 1981-82. 

The Ministry of Agriculture’s recent computations reveal that 

about 2 million hectares of forest land are in a bad shape. It 

is said'? that India losses 1.5 million hectares of good forest 


9. Report of the National Commission on Agriculture, Government of 
India (1976), p. 335. 

10. Over 2 million hectares of forest land has been diverted to non- 
forest purposes. See S. K. Agarwal, Environmental Issues (1988), 
SPA TRE 

11. Venkataraman, G. “Overburdened Ecosystem’’, Frontline — India’s 
National Magazine, p. 54 (May 30-June 12, 1987). 

12. “Deforestation: An Environmental Holocaust, India-Today, p. 77 
(August 15, 1986). 
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each year. Every five years, green cover of the size of Haryana 
vanishes, leaving behind constantly eroding soil. Closed forests 
are only 10 per cent of the total area. The following table indi- 
cates!3 the state of per capita forest cover in hectares in India 
vis-a-vis some other industrially advanced countries 


Sl. No. Country Per capita forest cover 
i. World (average) 1.04 
pe U.S.S.R. 3.60 
S U.S.A. 1.40 
4. Canada 20.00 
oe Japan 0.24 
6. 


India 0.13 


nee ere pret re ne re am Ae ent 


It will not be incorrect to say that in India, it is the poli- 
ticlan —- contractor nexus and their insatiable greed rather than 
the need of the poor tribals and others that have spelled ecolo- 
gical disaster. ‘Forests are first demarcated’ says!* a former 
Chief Conservator of Forests’ for tree felling after discussions 
with state forest officials and then distributed through the 
State Forest Corporation. The politicians demand more and more 
forest land. You try to hold on first, but then you have a job 
and a family to think about. So you withdraw inch by inch till 
you have given it all”. Added to these factors is the grabbing 
of forest land by influential land-grabbers in Kerala, Tamil Nadu 
and Karnataka who have been prying! on such land for grow- 
ing tea, coffee or cardamom plantations who in turn sell the land 
on fabulous amounts and again start further encroachment for 
personal gains in ad-infinitum. Likewise, the forest officials have 
also largely failed in their primary duty of protecting and con- 
serving forests and enforcing rules and regulations regarding 
forests. 


13. S. K. Agarwal and R. K. Garg, Environmental Issues and Researches 
in India, Himanshu Publications (1987), p. 204. 

14. Nirupama Subramanian, “Victim of non-existent Environment Policy”, 
Indian Express, May 21, 1989, p. 5. 

1S. Hindustan Times, January 16, 1990 p. 7. 
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Afforestation schemes in particular, provide only a tip of 
iceberg to the prevailing rampant corruption in the forest depart- 
ments. For example in Maharashtra, there was an organised;'® 
loot of government funds by the forest authorities in releasing 
the substandard seeds of different varieties which did not ger- 
minate. In Vidarbha rotten seeds thrown outside government 
nurseries were repacked and supplied to the government and 
even payments running into lakhs were made to the seed sup- 
plier even before germination test. It was further alleged that 
no tenders had been invited for seeds purchase and that four 
firms owned by a particular person without proper sales tax 
licence had been given supply orders under centralised pur- 
chase by Nagpur forest authorities. In some cases payments 
were released for allegedly rotten seeds despite advise to the 
contrary.... In violation of Indian Forest Act, the Nagpur for- 
est authorities ordered release of a truck-load of rotten seeds 
seized by forest guards.... in Bhandara Forest Division. Quite 
often, the forest bureaucracy connive with rapacious contractors 
or becomes a party or moot spectator when politician abetted 
contractors!’ plunder forests. 


Forest (Conservation) Act — Teethless 


Misuse of forest resources resulting in deforestation have 
lately awakened the Government of India to realise that existing 
forest legislation is inadequate to give legal cover to forests. 
Therefore, a new provision — Article 48-A was added '8 in the 
Constitution to provide for protection and improvement of en- 
vironment and safeguarding of forests and wild life. An attempt 
to repeal the notorious Indian Forest Act 1927 by the Forest 
Bill 1980 was aborted due to constraints and compulsions of politi- 
cians form the forest lobby. However, the Government of India 
did succeed in enacting an innocuous legislation — the Forest 


16. Indian Express, April 15, 1988, p. 6; Rajasthan Patrika May 6, 
1989, p. 4. 

17. Indian Express, May 10, 1988, p. 7; Indian Express, July 13, 1988, 
p. 8; Rajasthan Patrika, p. 7. See also Forest Scandal, Indian Ex- 
press, June 8, 1989, p. 7. | 

18. See the Constitution (Forty-second Amendment) Act 1976. 
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\ (Conversation) Act 1980, which mainly attempted to curb or 

\atleast limit the unbridled’ authority of the recalcitrant state 
overnments in regard to use and control of forests. It pro- 
vides'? that “no state government or other authority shall 
make, except with prior approval of the Central Government, 
any order directing — 


i) that any reserved forest...., shall cease to be reserved; 
ti) that any forest land or my portion thereof may be used 
for any non-forest purpose”. 


Despite the pious hopes of protecting forests, there wa 
lack of political will to enforce the law in letter and spirit. Thel) 
said Act has been violated by state governments with impunity) 
while Central Government has been closing its eyes over such} 
unlawful acts. The following few instances are merely illustra- 
tive of this collusion: 


i) In Maharashtra, Zudpi lands*® having good standing for- 
est in Vidarbha region have been transferred to revenue 
authorities for non-forest purposes in lieu of forest areas 
acquired for irrigation projects in other regions of the 
State. 


ii) The Narmada Sagar along with its balancing Sardar Sarovar / 
will affect 7* in Madhya Pradesh alone about 480 villages, 
over a lakh and half villagers (Bhil and Gonds) and almost 
a million cattle, submerge about a thousand square kilo- 
metres of fertile land and directly destroy 50,000 hectares 
of forests contrary to the provisions of the Act. 


iii) Kerala again has permitted ** encroachments on forest lands 
in the Silent Valley reserved forest area in violation of law. 


iv) Government of Goa has converted?? forest land for tourist 
purpose. 


19. The Forest (Conservation) Act, 1980, Section 2. 

20. Indian Express, April 15, 1988, p. 6. 

21. Times of India (Jaipur Ed.), December 9, 1988, p. 7. 
22. Hindustan Times, February 18, 1989, p. 12. 

23. Indian Express, Editorial, July 21, 1987. 
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v) Similarly, Orissa Government has converted?* forest land 
for non-forest purposes like sanctioning of forest land to 
ITDC for tourist resorts or for growing commercial crops 
in reserve forest areas. 


vi) The leasing 25 of controversial Gandhamardan bauxite min- 
ing project by Orissa Government to Bharat Aluminium 
Company on extra legal considerations had led to felling of 
1,50,000 trees for mining purposes. 


vii) Despite Central Government intervention, the U.P. Govern- 
ment and the contractors persisted in limestone quarrying 
operations in Dehradun — Mussoorie belt resulting in pro- 
tracted litigation2® in the Supreme Court against plunder 
and destruction of forests and other natural resources. 


National Forest Policy 1988 — A Bold Departure 


In the wake of colossal destruction of forests, Seertcosnt 
of India made another policy re-appraisal on forests during 1988. 
The document on national forest policy of 1988 makes a bold 
departure from the earlier policies of 1894 and 1952 in as much | 
as they had sacrificed forests at the alter of market needs — | 
the well known drain theory. The earlier forest policies con- 
sidered forests merely a commodity devoid of ecological contents. 


The core principles underlying the national forest policy 
1988 envisage?’ at the maintenance of environmental stability 
through preservation and protection of ecological balance and | 
conservation of natural heritage by preserving and protecting | 
the remaining natural forests in the country. At the same time, © 
the new forest policy aims?® at meeting the basic needs of the 
people especially fuel, wood, fodder and small timber for the 
rural and tribal people. Needless to say it is for the first time 


(ree 


24. Indian Express, July 12, 1988, Indian Express, September, 19, 1989. 

25. Indian Express, January 25, 1988, p. 8. 

26. Rural Litigation and Entitlement Kendra v. State of U.P., A.I.R. 
1985’ S:C. 652; "A.LR. P987°S:C. 359; A.LR: 19877 S:Cy 2426. 

27. The National Forest Policy, 1988, para 2. 

28. Id., para 4.3.4. 


C.U.LR. S. N. Dhyani 409 


that Government of India recognised the importance of forests 
as a principal factor of ecological stability and accordingly gave 
primary place2? to conservation and ecological aspects in the | 
new forest policy. | 


New Forest ‘Policy and Forest Legislation — 
An Exercise in Futility 


However, divergence is clearly discernable in the enforce- 
ment and implementation plank of the state governments which 
still regulate forests on the matrix of drain theory. They have 
shown no love or enthusiasm for the new forest policy and the’ 
Forest (Conservation) Amendment Act 1988 as an inroad in} 
their development. They are more interested in forest exploita-' 
tion for augumenting their income and revenue rather than in 
implementation of forest conservation and afforestation policy) 
plans. With the result there is no perceptable qualitative change 7° | 
at the grass-root level in the preservation and conservation of 
forests. On the contrary state governments still adhere to col- 
onial policy of owning forests which according to them require 
to be protected from tribals and villagers who need fuel, fod- 
der and timber while allowing free hand to contractors, smug- 
glers and forest land grabbers to plunder forests by resorting to 
illegal felling of trees to insanitate their gory-greed. For instance, 
the Jammu and Kashmir State. Forest Corporation granted 3! 
fresh contract to a contractor —: Mr. Ghulam Mustafa Bhatt 
who happen to be the brother of the AICC (1) General Secre- 
tary — Mr. Ghulam Nabi Azad even when a case of illicit 
felling was already pending against him. In Assam, the Assam 
Gan Parishad (AGP) Government had appointed one man 
Committee to inquire’? into the charges of forest scandal 
against former Chief Minister Mr. Hiteshwar Sakia who is al- 
leged to have issued: permits to influential persons and mill- 
owners at concession prices causing a loss of over 65 lakhs to 
state exchequer. The Committee found altogether 481 


29> 'Snpra n.° 27. 

30. See Supra nn. 20, 21, 22, 23, 24, 25 and 26. 
31. Indian Express, May 10, 1988, p. 7. 

32. Indian Express, June 8, 1989, p. 7. 
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irregular, adhoc and back dated allotments made to persons and 
organisations close to Chief Minister. It came to notice that 185 
of these allotments were made to individuals, 157 to saw-mills 
and timber mills, while 14 allotments to plywood and tea-chest 
mills. Similar allegations of smuggling forest timber have been 
labelled?3 against officials of the Forest Corporation of Hima- 
chal Pradesh and the U.P. Government granting permits** for 
uprooting stumps of deodar trees, which was done with a view 
to destroying and this further encourage illicit felling of trees. 
Another aggtavating deforestation scenario is engulfing U.P. 
where the State Government despite ‘reservations?> expressed 
by Union Government is hellishly pursuing to amend the Pro- 
tection of Trees in Rural and Hill Areas*® Act of 1976. The 
proposed amending law seeks to lift the ban on tree felling in 
rural and hill areas with a view to streamline the system in such 
a way that while it checks victimisation of public, the environ- 
ment too is protected. Gujarat too has lifted ban on tree felling 
which it had imposed following the disastrous drought in 1987. 
Situation in Bihar, M.P., Rajasthan etc., is no better. Forest 
laws as such are being violated by state governments and others 
in utter disregard of forest law and policy. 


Despite latest amendments in the Forest (Conservation) 
Act37 and the new National Forest Policy 1988, the respective 


33. Indian Express, July 13, 1988, p. 8. See also Hindustan Times, 
March 16, 1989, p. 3. 

34> [bia 

35, “Maneka — Mulayam Cross Swords Over Tress”, Times of india 
(Jaipur Ed.) January 3, 1990. 

36. The Act provides protection to forests by banning tree felling in 
rural and hill regions. 

37. Under Section 2 of the Forest (Conservation) Amendment Act, 
1988 the state government cannot assign by lease or otherwise any 
forest land for afforestation purposes to any private person or to 
any authority or any organization not owned managed or controlled 
by government except with prior approval of the Central Govern- 
ment. It bans the use of forest lands for cultivation of horticulture 
crops or medicinal plants. It also bans clearing of trees which have 
grown naturally on the forest land for purpose of using it for 
afforestation. 
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Forest policy of state governments continue to serve the goals 
‘of limitless development and the unrestrained need of industry 
which ultimately causes deforestation. This has led to a host of 
related problems e.g., floods, droughts, soil erosion, loss of on- 
able land, silting of streams and reservoirs, desertification, change 
of climate, heating of the earth ete. An estimated?® 4.3 million 
hectares of forest land has over the years been diverted for irri- 
gation and power projects and industries. The Narmada Sagar 
would lead to destruction of 45,000 hectares of prime forest 
land, Shifting (Jhum) cultivation has destroyed another 4.5 
million hectares of forests. Similarly the drain?® on the forests 
of Western and Eastern Ghats, North-East India and of Anda- 
man Nicobar Islands goes on unabated. It is pointed4® out that 
Gangetic plane could well turn into a desert within next 15 
years if massive reforestation programme fails to take hold. Ac- 
cording to Jayal,4! ‘sub-saharan conditions have already begun 
to plague several parts of the country which were only recently 
green and fertile. People sitting in the comfort of Delhi homes 
do not seem to realise that every tree that falls or landslide 
that occurs in the distant Himalayas deepens the survival crisis’. 


It appears, government's forest policy has been marked by 
twin opposing parameters — ad hocism and populism — the 
former appearing the greed of the timber lobby and the latter 
generating a euphoria for forests by exhorting people to give 
‘highest priority to intensify measures’ to restore forest cover 
with 33 per cent of geographical area from the existing 23 per 
cent. The area under forest cover according to Approach to 
Seventh Plan Document was nominally 23 per cent or around 
70 million hectares of India’s geographical area of 329 million 
hectares. The Plan Approach Document admits that a part of 
it is not under full tree cover and stands degraded. Thus forest 
cover has dwindled 4? from 65 million hectares during the First 


38. Times of India, October 26, 1989. 
39. Indian Express, June 8, 1988. 

40. India Today, August 15, 1986, p. 78. 
41. Jayal, N. D., quoted Ibid. 

42. Indian Express, December 22, 1988. 
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Plan to 25 million hectares in 1988. A meagre 8 per cent of 
country area of 329 million hectares is forested in contrast to 
a requisite 33 per cent for a healthy environment. In short, per 
capita forest area in India is a paltry 0.05 hectares while the 
world average is 1 hectare. 


Ecological Imbalance — Banner of Revolt 


Eco-development cannot be antagonistic to development. 
On the contrary it is the unsustainable development which has 
swamped and destroyed environment. Indeed, it is the mammoth 
developmental projects, schemes and activities like Narmada Valley 
Project, the Suvarnarekha Multi-purpose project, the Vishnu- 
prayag Dam, the Polavaram Dam, the National Test Range at 
‘Baliapal, the Narora Nuclear Power Reactor, the Koal-Karo Pro- 
ject etc., that have contributed largely towards ecological dis- 
aster. Likewise the magnitude of draughts even in the states 
like Kerala, Andhra Pradesh and Maharashtra and the catas- 
trophic floods in different parts of the country had been trigger- 
ed due to destruction of forests leaving the bitter trail of misery 
and sufferings behind for the common man. The banner of re- 
volt in India against deforestation is both old and new. It dates 
as far back as 1604 when about 359 Bishnois the followers of 
Swami Jambeshwar — the founder of Bishnoi sect, laid down 
their lives by declaring that “a chopped head is cheaper than 
a felled tree”. They were protesting against the cutting of green 
trees and drought-resistance Khejari by ruler of Jodhpur who 
required wood for constructing his palace. In our own times, 
Mr. Chandi Prasad Bhatt and Mr. Sunderlal Bahuguna (U.P.) 
Baba Amte (Maharashtra), Dr. Shivaram Karanth (Karnataka) 
and others have been fighting their non-violent battle against the 
Central and State Governments because of latter’s interference 
with nature which has led to droughts, floods, earth-quakes and 
landslides including air and water pollution which are reaching 
at dangerous levels as is evident from Bhopal gas leak disas- 
ter of 1984. 


Forest Conservation — Judicial Attitude 


(i) Judicial Antipathy Towards Ecology:— The judicial 
attitude towards eco-protection and development was not help- 
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ful43 during the early phase of eco-awareness: in India. In the 
Silent Valley case the Kerala High Court frustrated the at- 
tempt of a voluntary organisation — the Society for the Pro- 
tection of Silent Valley, seeking through a writ to prevent Go- 
vernment of Kerala from constructing a hydro-electric project in 
the ever-green forests of the Silent Valley. Without evaluating 
the gravity of the issues involved Mr. Justice Gopalan Nambiar 
meekly remarked:#4 “But in this region, we cannot substitute 
our judgement for that of the government, on the question as 
to whether a national asset is to be more conveniently utilised 
as a hydro-electric project with, prospects of greater power gen- 
eration or retained in its pristine glory or preservation of forests 
and wild life, prevention of soil erosion, and avoidance of other 
deleterious effects on the community”. In effect the Court was 
ambivalent towards the pressing expectations and hopes of the 
people. In a similar situation the Supreme Court flouted*> its 
own earlier order and allowed the acquisition of forest land for 
the construction of super thermal plant for generating electri- 
city in a reserved forest area inhabited by tribals in Mirzapur 
district of U.P. In another case,*® the Supreme Court without 
considering the ecological factors conceded the demands of de- 
velopment like road construction for the hill people. In Banshiram 
Modi*7 where the mica mining lease was granted after the 
passing but prior to the coming into force of the Forest (Con- 
servation) Act 1980 the Supreme Court held that it was not 
obligatory for the State Government to seek approval of the 
Central Government for associate minerals discovered by lessee 
in the said area. In Sachidanand Pandey,*® despite good deal 
of sermonising on the need of eco-protection, the Supreme Court 
permitted the construction of a five star hotel on public land 
belonging to and in front of the Zoological Gardens, Calcutta 


43. State v. District Judge, Bijnae, A1.R. 1981 All. p. 207. 

44. Quoted by M. K. Prasad, “Silent Valley Case — An Ecological, 
Assessment”, 8 Cochin University Law Review — p. 128, at 130 
(Special Number on Environment, 1984). 

45. Banwasi Seva Ashram v. State of U.P., A.1.R. 1987 S.C. 374. 

46. State of H.P. v. Umed Ram, A.1I.R. 1986 S.C. 847. 

47. State of Bihar v. Banshiram Modi, A.1.R. 1985 S.C. 814. 

48. Sachidanand Pandey v. State of West Bengal, A.1.R. 1987 S.C. 1109. 
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allotted and leased by State Government to Taj Group of Hotels*) 
to encourage tourism, earn foreign exchange etc. While referring 
to Articles 48-A and 51 of the Constitution, which pertain to. 

protection of ecology and environment including forests, lakes | 
rivers etc. the Court remarked4? “When the question involves |, 
the nice balancing of relevant considerations, the Court may feel 
justified in resigning itself to acceptance of decision of the con- 
cerned authority”. 


3 ‘| 
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(ii) Apex Court — Pro-Econology: The Rural Litigation 
and Entitlement Kendra,5® is a watershed in the evolution of 
law and judicial attitude on ecological and environmental issues. 
Since then India has witnessed the emergence of ecological juris- 
prudence’! covering all important areas of environment and con- 
servation and protection of forests. 


Prior to the passing of the Forest (Conservation) Act 1980, 
the governments and courts of law were liberal in permitting 
lease of ‘forest land’ for ‘non-forest purposes’, namely, for ex- 
ploitation of minerals, construction of hydro-electric and thermal 
projects, growing commercial crops etc. Such activities in the 
name of development has led to large scale deforestation. There- 
fore, under the Forest (Conservation) Act, the power to lease 
forest land for non-forest purposes, has been taken away from 
the purview of the state governments for which a prior clear- 
ance.°? from the D.O.E. is made obligatory. The Forest (Con- 
servation) Amendment Act, 1988 goes a step further by impos- 


49. Id., at p. 1115. 


50. Rural Litigation and Entitlement Kendra y. State of U.P., A.LR. 
1985 S.C. 652; A.LR. 1988 S.C. 2187; A.LR. 1989 S.C, 594, 


51. Shriram Foods & Fertilizer Industries v. Union of India A.I.R. 1987 
S.C. 965; M. C. Mehta v. Union of India, A.J.R. 1987 S.C. 982; 
M. C. Mehta v. Union of India, A.I.R. 1987 S.C. 1086; M. C. Mehta 
v. Union of India, A.A.R. 1988 S.C. 1037; M. C. Mehta v. Union 
of India AJ.R. 1988 S.C. 1115; U. P. Pollution Board v. Modi Dis- 
tillery, A..R. 1988 S.C. 1129; State of Bihar v. Murad Ali, A.1.R. 
1989 S.C. 1; B. G. P. M. Udyog Sangathan vy. Union of India, A.LR. 
1989 S.C. 1069. 
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ing further restrictions 53 on state governments from assigning 
by way of lease any forest land without prior approval of the 
D.O.E. even for afforestation purposes. Accordingly, the Courts 
without exception have reinforcedS4 the aforesaid policy and 
principles laid down in the said law to protect ecological balance 
by protecting green forests55 from exploitation. It is in this mis- 
sionary ethos and commitment to eco-protection that the Madras 
High Court recently upheld 5* the order of Tirunelveli District 
officer rejecting on ecological grounds the request of a carda- 
mom planter for renewal of lease of forest land on which he 
was cultivating crop. 


Conclusion 


Forest Laws — Lecking Sustainable Development Ethos 


Indian strategy on forest management and forest resource 
sharing till now has been mainly conditioned by the constraints 
of economic growth and development characteristically silent on 
the need of eco-protection. Even there is a concerted move to 
dub environmentalists as miscreants who block development pro- 
jects. The planners, scientists, legislators and politicians of all 
shades in the name of development, growth and better oppor- 
tunities devise projects without prior environmental planning and 
management which ultimately damage ecological system. On the 
contrary environmentalists only insists on the planners to look 
into environmental aspect to ensure ecological safeguards that 
would not destroy limited resources like forests, flora, fauna, the 
natural springs, the hill streams and all forms of biotic life. 


The forest policies (excepting 1988), and the various cen- 
tral forest laws, the U.P. Protection of Trees in Rural and Hill 


53. Ss. 2 (ii) and 2 (iv). 

54. Ambica Quarry Works v. State of Gujarat, AJ.R. 1987 §.C. 1073; 
Upendra Jha v. State of Bihar, A.I.R. 1988 Pat. 263; T. Nandaguopal 
v. State, A.I.R. 1988 A.P. 199; Yashwant Stone Works v. State, 
A.LR. 1988 All. 121. 

55. Chief Secretary v. Mathai Kuriakose, A.R. 1989 Ker. 113 at p. 
121. 

56. Hindustan Times, January 8, 1990 p. 8. 


416 Cochin University Law Review [1990] 


Areas Act, 1976, the Karnataka Tree Protection Act, 1976 etc., 
give scant regard towards conservation of forests. Similarly, illegal 
mining within the reserved forests and poaching and killing of 
wild animals, especially in Rajasthan and Madhya Pradesh, con- 
tinues to be routine matter even within the national parks in 
the face of Wild Life Act, 1972. Recent studies has revealed 
at the Cochin Session of Indian Science Congress so far unknown 
to environmentalists that damage done by large-scale cutting of 
trees and forests could not be reversed by planting new trees 
and forests. It is this type of oppressive, unconventional and 
rootless development against which environmentalists express their 
concern and anxiety and instead plea for what is called sustain- 
able development. Therefore, there is an imperative need to 
enact a consolidatory forest legislation with necessary nuts, bolts 
and brakes in order to slow down the accelerated pace of reck- 
less exploitation of limited natural resources, including forests 
consistent with sustainable growth. 


Stricter Penal Provisions 


Existing loopholes in the forest legislation, including the For- 
est (Conservation) Act 1980, the inadequacy of implementation 
in the absence of political will have made a mockery of forest 
laws. The state governments, officials, contractors, wood fac- 
tory owners, timber mafia etc., have become a law unto them- 
selves. The forest laws lack teeth and the plunderers and smugglers 
of timber go scot free on mere technical lapses or omission. 
The Forest Act 1927 and the Forest (Conservation) Act 1980 
have miserably failed in protecting forest from large scale illegal 
felling of trees and unlawful encroachments on forest lands. In 
India, to quote Jonathan Swift, ‘laws are like cobwebs which 
may catch small flies, but let wasp and hornets break through’. 
Thus the saying ‘the law-makers are law breakers’ is no where 
so appropriate as in the forest sector. The M. S. Mukti Dutta 
episode — a Almora-based Jan Jagran Samiti environment acti- 
vist who wanted to appraise the former Union Minister for En- 
vironment about illegal felling of trees need no further descrip- 
tion since the matter is sub judice in a Delhi court. 
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Conservation Management — Need of Involving 
Forest Communities | 


In India, the executive branch of the government, the forest 
bureaucracy and the State Forest Corporations in collusion with 
‘forest mafia’ have brought the country at the brink of deforesta- 
tion holocaust. Therefore, there is need to involve local people 
—— the tribals and the forest communities in the conservation and 
management of forests. The executive branch so far has been 
circumventing the fiat of the court and edict of the Parliament. 
Therefore, if trees and forests are to be protected from timber 
mafia the people in the neighbourhood of forests have to be 
involved. The existing forest laws deny them access to forests 
and forest lands and thereby legitimate needs of tribals for tim- 
ber, fuel, food and fodder are foreclosed. The question that 
requires serious consideration is from whom, the forest tribals 
or forest mafia, the forest need protection? Another point that 
also need consideration is that if the grazing grounds are fenced, 
if forests are declared out of bounds where and how the poor 
tribals and forest communities will sustain? In India forest com- 
munities have deep spiritual and emotive bonds with forests from 
time immemorial and both co-existed prior to the advent of 
colonial rule over India. It is high time that India should aban- 
don its colonial legacy of treating forest dwellers and tribals 
as merely wood cutters from whom forests are to be saved. If 
forests are to be protected, they must be saved from timber 
industrialists, contractors, politicians and the forest bureaucrats 
— the real culprits who exploit forests as well as forest-dwellers. 


Need of Integrated Resource Development 


In India, economic planners mesmerised by Western or 
Soviet models of development have not adopted an integrated 
approach to development creating imbalances of all sorts with- 
in different regions and communities and even amongst states 
resulting in economic and political chaos in the country. They 
have equally been indifferent to the need of proper and reason- 
able utilisation of limited natural resources and the disastrous 
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lord, can the landlord invoke the application of the doctrine of 
‘in pari delicto’ if the tenant seeks to get the amount paid by 
him in the form of premium or advance rent adjusted towards 
arrears of rent. This and other allied issues have arisen especially 
in the context of the Bihar Act both before the Patna High 
Court? and the Supreme Court.? Almost a similar question came 
up for consideration before a bench comprising three judges of 
the Privy Council4 in England. The views of these courts on 
the above said question however differ. Therefore, judicial think- 
ing on the question whether or not a party can invoke the doc- 
trine of ‘in pari delicto’ to a mutually agreed illegal transaction 
under the Bihar Act in particular is far from clear. In this con- 
text it is worth-while to examine the judicial decisions’ so as 
to enable us to be clear about the law. 


In Mohd. Salimuddin vy. Misri Lal,® admittedly both the 
landlord and the tenant had violated Section 3 of the Bihar Act. 
The appellant tenant advanced a loan of Rs. 2,000/- to the res- 
pondent landlord and this loan amount was agreed to be adjusted 
towards accruing of the rent in future. However, the landlord 
subsequently refused to adjust the amount of Rs. 2,000/- towards 
arrears of the rent and consequently sought eviction of the ten- 
ant on the ground of default in payment of the tent under Sec- 
tion 11 of the Bihar Act. The lower appellate court dismissed 
the landlord’s eviction petition holding that the tenant was not 
in arrears of rent.7 However, in the second appeal before the 
Patna High Court the findings of the lower appellate court were 
reversed and the order of eviction was passed in favour of the 
landlord.’ The High Court took the view that “since the loan 
advanced by the tenant was in violation of the prohibition con- 


2. Gulab Chand Prasad v. Smt. Budhwanti, A.I.R. 1985 Pat. 327 (F.B.). 
3. Mohd. Salimuddin v. Misri Lal, A.R. 1986 S.C. 1019; Smt. Budh- 
wanti v. Gulab Chand Prasad, A.I.R. 1987 S.C. 1484; Nand Lal 
- Agarwal v. Ganesh Prasad, A1.R. 1988 S.C. 1821. 
Kiriri Cotton Co. Ltd. vy. Dewani, [1960] 1 All E.R. 177. 
Supra n. 2, 3 and 4. 
A.LR. “1986 S.C. 1019. 
Id. at p. 1020. 
Ibid. 
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tained in the Rent Act the tenant was not entitled to claim ad- 
justment of the loan amount against the rent which accrued 
subsequently. ° 


Agerieved by the decision of the High Court the appellant 
tenant approached the Supreme Court. The main question be- 
fore the Court was whether the tenant could be denied his 
right to get the advance made by him to the landlord, adjusted 
against the atrears of rent by invoking the doctrine of ‘in pari 
delicto’. In other words, in the light of facts and circumstances 
of the case, could it be said that the tenant was ‘in part delicto’ 
with the landlord? By an elaborate discussion of the doctrine 
the court concluded that the doctrine is not available for applica- 
tion in the fact. Situation presented in the doctrine of ‘in pari 
delicto’ in the opinion of the court embodies a rule that a 
party to a transaction prohibited by law cannot enforce his claim 
in a court of law. }° 


In fact the Supreme Court, while explaining this doctrine 
borrowed what was laid down by the court in England as early 
as 1869 in Taylor v. Chester;!! wherein the court explaining 
the ambit of the doctrine of ‘in pari delicto’ observed: 


“The maxim that ‘in pari delicto potior est conditio possi- 
dentis’ is a maxim of law established, not for the benefit 
of plaintiffs or defendants, but is founded on the princi- 
ples of public policy, which will not assist a plaintiff who 
has paid over money or handed over property in pursuance 
of an illegal or immoral contract, to recover it back, for 
the courts will not assist an illegal transaction in any res- 
pec! 


In Salimuddin, as already discussed, the tenant advanced 
a loan of Rs. 2,000/- to the landlord in clear contravention of 


9. Ibid. 

10. Ibid. 

11. (1869) 4 Q.B. 309, referred in Jagannath v. Gopal Prasad AR. 
1983 Pat. 50, at 53. 

12. Id. pp. 313-314. 
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a statutory provision, namely, Section 3 of the Bihar Act. It 
was argued that being a party to an illegal transaction he should 
not be assisted by the court in getting the amount adjusted 
against the arrears of rent. 


The Court also referred, the exceptions to the application of 
the doctrine, to Cheshire who says: “there are two exceptions to 
the general rule that a party cannot recover what he has given 
to the other party under an illegal contract. These are: 


a) Where the parties are not ‘in pari delicto’ 
b) Where the plaintiff repents before the contract has been 
performed. !3 


The second exception as contemplated by Cheshire, obvi- 
ously, does not apply to the fact situation in Salimuddin, for 
tenancy did come into existence in pursuance of an illegal trans- 
action. If it is so, then, can we say that both the parties to 
the illegal transaction, were not ‘in pari delicto’ in Salimuddin? 

Parties are said to be ‘in pari delicto’ if delictual parity 
exists between them. Parity is lacking where one is strong and 
the other is weak. Therefore, if parties to the contract are un- 
equal, the doctrine cannot be invoked. According to Cheshire, 
a common illustration of want of delictual parity is oppression. !4 
It can never be predicated as ‘pari delictum’ where one holds 
the rod and the other bows to it.!? The Supreme Court,!® 
reiterated what had been observed in this regard by Lord Ellen- 


13. Cheshire and Fifoot’s Law of Contract, 9th Ed. (1976), Butter- 
worths, London, p. 353. 

14. Ibid. 

15. Per Lord Ellenborough in Smith v. Cuff. (1817) 6 M & S 160 at 165, 
Referred to in Cheshire and Fifoot’s, Law of Contract, 9th Ed. — 
(1976) catsp: (353. 

16. Per Venkataramiah, J. (as he then was) in V. §. Rahi v. Smt. Rani 
Chambeli, A..R. 1984 S.C. 595, and this has been further quoted by 
the court in Mohd. Salimuddin v. Misri Lal. A..R. 1986 §.C. 1019 
at 1020. 
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gorough in Smith v. Cuff.17 In a later case where the facts were 
similar, Cockburn, C.J., said, “It is true that both are in delicto, 
because the act is fraud upon the other creditors, but it is not 
pari delictum, because the one has the power to dictate, the 
other no alternative but to submit”.'§ 


The Supreme Court quoted Cheshire and laid down in 
V. S. Rahi v. Smt. Ram Chambeli'? that .... ‘oppression’ 
is recognised as an exception to the doctrine that a_ party 
cannot recover what has given to the other party under an illegal 
contract”.29 This was also relied upon in Salimuddin as well. 


In the light of the aforesaid observation, can the landlord 
be regarded as ‘oppressor’ and the ‘tenant’ as ‘oppressed’ in 
Salimuddin? Answering this question emphatically the Court 
observed: 


“It was the landlord who was in the position of an oppres- 
sor who wanted to exploit the situation obtaining in the 
context of the acute housing shortage which prevailed. The 
tenant had either to yield to the unlawful demand of the 
landlord or go without a roof, for, otherwise the landlord 
would not have granted the lease’’.*! 


The Court in Salimuddin was also conscious of the fact that 
the delictual parity which is sine qua non for exception from 
the application of the doctrine does not exist between an ‘op- 


17. Supra n. 15. In Smith v. Cuff, the defendant, creditor of the plain- 
tiff, agreed with the other creditors to accept a composition cf ten 
shillings in the pound, but he consented to this only after he had 
secretly arranged that the plaintiff should give him a_ promissory 
note for the remainder of his debt. The note was given, negotiated 
to a third party and its amount paid by the plaintiff. It was held 
that, since there had been oppression on one side and submission 
on the other, the plaintiff was entitled to recover the amount from 
the defendent. 

18. Atkinson vy. Denby (1862) 7M & N 934 at 936. Referred in Cheshire 
and Fifoot’s Law of Contract 9th Ed., (1976) at p. 353. 

19. ALR. 1984 S.C. 595. 

20. Id. at p. 599. 

21. Supra n. 3 at p. 1020. 
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pressor’ and the ‘oppressed’ when it said in the opening sent- 
ence of the judgement “One cannot conceive of a greater judi- 
cial sin than the sin of treating the ‘oppressor’ and the ‘oppressed’ 
on a par’.??_ Allowing the appeal and thus setting aside the 
order of eviction passed by the High Court against the tenant 
the court observed further: 


“To deny access to justice to a tenant who is obliged to 
yield to the unlawful demands of the landlord in this scen- . 
ario by invoking the doctrine of ‘pari delicto’ is to add 
insult to injury and to negate the very purpose of the pro- 
vision designed for his protection. 23 


The court also quoted the observations of Cheshire?4 and 
those of Lord Mansfield in V. S. Rahi v. Smt. Ram Chambeli 
and the same have been reiterated subsequently by the court 
in Salimuddin. From this, it follows that the court also is pre- 
pared to agree to what Lord Mansfield had said about two hund- 
red years back in England. 


Now, question arises: do rent and eviction Acts in India 
in general and the Bihar Act in particular fall in the category 
of ‘protective legislation’? If it does the doctrine of ‘in pari 
delicto’ can never be invoked to a transaction in contravertion 


22,91 bid; 

23. al pine 

24. Cheshire says; reiterating ‘the views of the courts in Browning v. 
Morris and Kiriri Cotton Co. Ltd., v. Dewani, another type of case 
where the parties are not regarded as equally delictual is where the 
contract is regarded by a statute, the object of which is to protect 
one class of persons from the machinations of another class, as 
for example where it forbids a landlord to take a premium from a 
prospective tenant. Lord Mansfield observed in Browning v. Morris, 
where contracts or transactions are prohibited by positive statutes, 
for the sake of protecting one set of men from another set of men, 
the one from their situation and condition being liable to be op- 
pressed and imposed upon by the other, there the parties are not 
‘in pari delicto” and in furtherance of these statutes, the person 
injured, after the transaction is finished and completed, may bring 
his action and defeat the contract. Cheshire and Fifoot’s Laws of 
Contract, 9th Ed. (1976). 


C.U.L.R. Notes and Comments es 


of a provision of the rent and eviction Act even if such trans- 
action has been entered into voluntarily and with free consent 
of the landlord and the tenant. Time and again it has been held 
by the courts in India that the twin objects of rent and eviction 
Acts is to protect a tenant from rack renting and his arbitrary 
eviction from the tenanted premises. In Salimuddin also, the court 
reiterated this when it said in the context of Section 3 of the 
Bihar Act:— 


“The relevant provision prohibiting the payment of rent 

in advance embodied in the Rent Act was enacted precise- 

ly to protect the tenant from such exploitation”. ”° 

Lord Denning has articulated this proposition more clearly, 
in Kiri Cotton Co. Ltd., v. Dewani.26 In this case the factual 
situation was similar to the one which arose in Salimuddin. In 
Kiriri Cotton the landlord, in violation of Section 3(2) of the 
Uganda Rent Restriction Ordinance, 1951, demanded ‘premium’ 
from the tenant in consideration of granting lease of a dwelling 
house. The tenant voluntarily and willingly paid the premium. 
However, both the parties were completely ignorant about Sec- 
tion 3(2) of the Ordinance in question. Nor did the ordinance 
contain any provision enabling a premium to be recovered back. 
In an action brought by the tenant against the landlord to re- 
cover the premium, though paid illegally, Lord Denning, decree- 
ing the tenant’s suit, observed: 


“Rent Restriction Ordinance was intended to protect ten- 
ants from being exploited by landlords in days of housing 


22. Supra n...3° at-p. 1620. 

26. [1960] 1 All E.R. 177, In this case a Bench comprising three judges, 
Lord Denning, Lord Jenkins and Mr. L. M. D. De Silva, of the 
Privy Council was hearing an appeal from Uganda. The Court was 
construing Section 3 (2) of the Uganda Rent Restriction Ordinance 
(Laws of Uganda, 1951 C. 115). This provision inter-alia, pro- 
vided any person who, in consideration of the sub-letting of a dwell- 
ing house or premises asked for or solicited or received a premium, 
whether before or after the grant of a tenancy, was guilty of offence 
and liable to fine. There was, however, no provision in the ordin- 
ance enabling a premium to be recovered back. 
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shortage. One of the obvious ways in which a landlord can 
exploit the housing shortage is by demanding from the ten- 
ant “key money”. Section 3(2) of he Rent Restriction 
Ordinance was enacted so as to protect tenants from ex- 
ploitation of that kind.... Whether he be a rich tenant 
who also pays a premium as a bribe in order to ‘jump the 
queue’, or a poor tenant who is at his wit’s end to find 
accommodation, neither is so much to blame as the land- 
lord who is using his property rights so as to exploit those 
in need of a roof over their heads”.*’ 
He, thus, came to the conclusion that the parties were not ‘in 
pari delicto’ and therefore, held that the tenant was entitled to 
recover the premium by the common law.?8 The court held 
further: 


“It is not necessary to find a remedy given by the Ordin- 
ance, either expressly or by implication. The omission of a 
statutory remedy does not, in cases of thts kind, exclude 
the remedy by money had and received” ?9 


Whether a landlord and a tenant who have mutually agreed 
to violate a provision of the rent and eviction Act, can ever be 
said to be ‘in pari delicto’? The position in this regard under 
English law seems to be clear. As per the views of Cheshire 
and those of Lord Mansfield in Browning vy. Morris® and Lord 
Denning in Kiriri Cotton, the answer to this question seems to 
be in the negative. 


Have our courts also followed the same line of approach 
in this regard? It appears from the analysis of various judicial 
decisions in which this question has come up for consideration 
directly or indirectly that they have not followed the same ap- 
proach. Moreover, judicial thinking emerging from these deci- 
sions seems to lack consistency and clarity. 


Pia eat. 1. 182. 
28. Ibid. 

29, Ibid. 

30. See supra n, 24. 
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As we have already seen in Salimuddin, the court quoted *! 
a paragraph from Cheshire’s book on contract. By quoting these 
views of Cheshire, perhaps the court wants to convey an idea 
that the rent and eviction Acts being a protective legislation, 
there is no ‘delictual parity’ between a landlord and the tenant. 
However, the court has not made the position clear and left 
this task for future. It may be submitted here that the factual 
situation in Salimuddin was similar, if not identical, to the one 
which arose in Kiriri Cotton and therefore, the court should 
have granted relief to the already harassed tenant by adopting 
the same line of approach. Had it been done like this, perhaps 
it would not have been necessary for the court to bring in the 
idea of ‘oppressor’ and the ‘oppressed’ to decide the case. 


Our discussion in this regard, perhaps, would remain incom- 
plete unless we analyse the case of Budhwanti v. Gulab Chand 
Prasad. 32 In this case, the landlord in contravention of Section 
433 of the Bihar Act enhanced the rent of the demised shop 
from Rs. 16/-, initially fixed in 1932, to Rs. 60/- in the year 
1971. The tenant also kept on paying the enhanced rent and 
never raised any objection to this. However, the tenant, in an 
eviction petition of the landlord on the ground of default in the 
payment of the rent, sought adjustment of the excess amount 
of rent paid by way of unlawful increase, towards arrears of the 
rent. To this, the main contention, inter-alia of the landlord was 
that the tenant being equally a guilty party to the transaction 
in question, is affected by the doctrine of ‘in pari delicto’ and 
therefore, the claim of adjustment of the excess rent made out 
by the tenant is not tenable. As there were conflicting judicial 
decisions of the different Benches of the High Court, the con- 
tention raised by the landlord came to be examined in detail 
by the Full Bench. Judges of the Bench differed in their views : 


31. Supra n. 13 at p. 1021. 

32. A.LR. 1987 S.C. 1484. 

33. Section 4 reads: Notwithstanding anything contained in any agyee- 
ment or law to the contrary, it shall not be lawful for any landload 
to increase, or claim any increase in, the rent which is payable for 
the time being, in respect of any building except in accordance 
with the provisions of this Act. 
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regarding application of the doctrine, ‘in pari delicto’ to a mutu- 
ally agreed illegal transaction contravening Section 4 of the 
Bihar Act. The majority held that the rule of ‘in pari delicto’ 
would squarely apply to tenants who pay enhanced rents in 
contravention of the terms of the Rent Restriction Acts and 
hence the appellants (tenants) are guilty of pari delicto and 
cannot, therefore, seek adjustment of the excess payments made 
by them.3* In appeal arising from this decision before the 
Supreme Court the counsel for the appellant tenant relied upon 
the decision in Salimuddin and contended that the appellants, 
being in the dis-advantageous position of tenants, cannot be 
placed on par with the landlord, and, therefore, it cannot be 
held that they are ‘in pari delicto.>> 


The Supreme Court has refrained from examining the issue 
raised by the tenant giving the reason that the decree of eviction 
confirmed in appeal by the Full Bench, was sustainable on the 
second ground viz. bonafide requirement of the shop for the 
business requirements of the members of the joint family of the 
respondent. 


The Court in Budhwanti was not prepared to say that the 
law laid down by the Full Bench regarding application of the 
doctrine ‘in pari delicto’ was not a good law. Instead, the court 
has endeavoured to reconcile these two conflicting judgements 
by pointing out the difference in factual situation which obtain- 
ed in these two cases. In Salimuddin, said the court, the doc- 
trine was not applied because the landlord was the ‘oppressor’ 
and the tenant was ‘oppressed’. In that case the tenant was 
compelled to advance a loan to secure the lease even though 
such advancement of loan was against the terms of the Rent 
Act. The tenant concerned in that case in the opinion of the 
court, was a victim of exploitation and hence he was not ‘in pari 
delicto’. The court in Budhwanti subscribed to the view which 
the court took in Salimuddin, namely, that the doctrine is at- 
tracted only when none of the parties is a victim of such ex- 


34. Supra n. 32 at 1486. 
35. Ibid. 
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ploitation and both the parties have voluntarily and by their 
free will joined hands to flout the law for their mutual gain. 


The aforesaid observation made especially in the context 
of rent and eviction Acts, which is in the nature of a protec- 
tive legislation seeking to protect the tenant from being exploit- 
ed by the landlord, appears to be somewhat doubtful and runs 


counter to what Cheshire has said or what Lord Denning has 
laid down in Kiriri Cotton. 


In is pertinent to mention here that the Supreme Court has 
got another opportunity to examine the issue pertaining to the 
application of the doctrine in the context of Bihar Act in one 
of its latest decisions, namely, Nandlal Agarwal v. Ganesh Pra- 
sad.°® Here also the Supreme Court did not offer any com- 
ment in this regard. 37 | 


The author is of the view that, in the context of rent and 
eviction acts, it is not desirable to invoke the application of the 
doctrine ‘in pari delicto’ since the very basis for the application 
of the doctrine, namely, ‘delictual parity’ is just not there bet- 
ween a landlord and a tenant. Moreover, rent and eviction Acts 
being a protective legislation is also well covered by the excep- 
tion to the doctrine as articulated by Cheshire and given effect 
to by a Full Bench of the Privy Council in Kiriri Cotton. 


-—— R. P. Gupta* 


ine nar ner Ee 


o0. ete. 1968 S.C. 1821. 
37. Ids at p.° 1824. 


* B.A. (Hons.), LL.M. (Delhi), Lecturer, Department of Law, Punjab 
University, Chandigarh - 160014. 


Fundamental Rights and Directive 
Principles: Two Wheels of the Chariot 


Indian independence movement was interwoven with the 
commitment to social revolution. Attainment of freedom was 
not an end in itself, but only a means to an end, that end being 
the ushering in of an ‘era of socio-economic revolution’. The 
Constituent Assembly’s task was to draft a Constitution that 
would serve the ultimate objective of social revolution.! Dr. S. 
Radhakrishnan said that it was necessary to remake the material 
conditions to bring about a socio-economic revolution and a 
fundamental change in the structure of Indian society.? If this 
social change cannot be brought, Mr. Jawahar Lal Nehru wa‘n- 
ed that all our paper Constitutions would become useless and 
purposeless. He declared: “If India goes down, all will go down. 
If India thrives, all will thrive; and if India lives, all will 
live”.3 According to Mr. Devendranath Samantha, the Indian 
independance was the outcome of untold suffering and immense 
sacrifice of the masses of this country and therefore the Con- 
stitution should be such as to promote the interests of the masses 
and to benefit the country as a whole.+ 


The objectives resolution passed by the Constituent As- 
sembly sets-out the aims and objectives in framing the Consti- 
tution. It expressed the resolve of the Constituent Assembly to 
frame a Constitution, committed to the ideal of social revolu- 


— 
- 


Granville Austin, The Indian Constitution — Corner Stone of a 
Nation (1966), p. 27. 


Constituent Assembly Debates, Vol. UW, p. 273. 
Id.,, pp. -Si7ere: 
Id., p: 2933 
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tion by guaranteeing and securing to all the people of India, 
justice - social, economic and political; equality of status and 
of opportunity before the law; freedom of thought, expression, 
belief, faith, worship, vocation, association and action subject 
to law and public morality; and wherein adequate safeguards — 
shall be provided for minority, backward and tribal areas arid 
depressed and other backward classes.*> These objectives are 
reflected in the Preamble and are sought to be secured by en- 
acting Fundamental Rights in Part HI and Directive Principles 
in Part IV of the Constitution. The fundamental rights were 
to foster the social revolution by creating a society egalitarian, 
where every citizen was to be free from coercion or restriction 
by the state or society. A still clearer mandate for social re- 
volution is found in the directive principles of state policy. They 
require the state to strive to promote the welfare of the people 
by securing and protecting a social order in which justice, 
social, economic and political will inform all the institutions of 
the national life,’ in which the material resources of the com- 
munity are distributed equitably,* and in which there will ne!- 
ther be exploitation nor privation. The purpose of the directive 
principles is to fix certain social and economic goals for im- 
mediate attainment by bringing about a non-violent social re- 
volution.? The fundamental rights contained in Part III are not 
an end in themselves, but are the means to an end. The end 
is specified in the directive principles in Part IV. The ends set 
out in Part IV have to be achieved without the abrogation of 
the means provided for by Part III. It is in this sense that 
Part HI and Part IV together constitute to form its conscience. !° 


It is impossible to keep the fundamental rights and direc- 
tive principles in two distinct and_ strictly defined water- 
tight compartments; both are clearly parts of the same cate- 
gory compendiously termed as “Fundamental Rights”. They are 


. (1947) C.A.D. 304. 
Granville Austin, op. cit., p. 50. 
Article 38. 
Article 39(c). 


Minerva Mills v. Union of India, AAR. 1980 S.C. 1799 at p. 180€ 
Ibid. 
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two inseperable aspects of human rights namely civil and political 
rights on the one hand and economic, social and cutural rights 
on the other. The Universal Declaration of Human Rights adopt- 
ed by the U. N. General Assembly on December 10, 1948 makes 
no distinction between these two sets of rights. The enjoyment of 
economic, social and cultural rights is a sine qua non for the 
effective enjoyment of civil and political rights. Rights compris- 
ed in both these classes are fundamental in the governance of 
the country, and though there are certain distinguishing charac- 

teristics to justify their separate classification, in the ultimate 
analysis both of them have a common grounding.!! Their sepa- 
ration into two parts, so that Part III became justiciable and 
Part IV non-justiciable, was an after thought.!? The leaders 
of the Indian independence movement, had drawn no distinc- 
tion between the positive and negative obligations of the state. '? 


The demand for certain minimal guaranteed individual 
rights found its expression as far back as 1895 when the Indian 
National Congress prepared its Constitution of Indian Bill. Arti- 
cle 16 of this Bill contained a variety of rights including those 
of free speech and imprisonment only by a competent authority. 
This Bill also included the right to free state education in the 
empire, and a compulsory primary education.!* A series of re- 
solutions passed by the Indian National Congress between 1917- 
1919 reiterated the demand for civil rights. Mrs. Annie Besant’s 
draft of a “Commonwealth of India Bill, 1925” contained a 
bill of rights. Along with the seven fundamental rights, the bill 
contemplated a guarantee of a right to free elementary educa- 
tion. !> } 


11. P. K. Tripathi, Spot Lights on Constitutional Interpretation (1972), 
ape Acd i 


12. Harichand, The Amending Process in the Indian Constitution, 
(1972)3aB eao: 


13. Granville Austin, op. cit., p. 52. 


14. B. Shiva Rao, The Framing of India’s Constitution Select Docu- 
ments, Vol. Il (1968), p. 44. 


15. Commonwealth of India Bill, Clause 8 (g). 
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The Nehru Committee set up by the Indian National Con- 
gress in 1927 drafted a Swaraj Constitution for India on the 
basis of a declaration of rights. The Committee reported that 
its first concern was to have fundamental rights guaranteed in 
a manner which will not permit their withdrawal under any 
circumstances.'6 The Committee’s draft proposals for the en- 
umeration of rights included both justiciable and non-justiciable 
rights, under the heading of “Fundamental Rights”. The non- 
justiciable rights included the right to free elementary education 
without any distinction of caste or creed and freedom of com- 
bination and association for the maintenance and improvement 
of labour and economic conditions. !’ 


Subsequently, in all the three sessions of the Indian Round 
Table Conferences held in London, the demand for a declara- 
tion of fundamental rights in a constitutional document was 
emphasised by several Indian leaders.!8 The Indian National 
Congress at its 44th session held in Karachi in 1931 added a 
new dimension to the demand for constitutional rights. Till then 
attention was almost exclusively devoted to the state’s nega- 
tive obligations. The demand now equally emphasised the state’s 
positive obligations to provide its people with the economic and 
social conditions in which their rights would have actual mean- 
ing. The resolution declared that in order to end the exploita- 
tion of the masses, political freedom must include the real eco- 
nomic freedom of the starving millions. The declaration of fun- 
damental rights as adopted by the Congress in its Karachi Re- 
solution included both justiciable and non-justiciable rights. The 
resolution is significant for its comprehensive character and pre- 
cise statement of rights political, civil, economic and social. 
The rights were claimed for the people of India as a whole. 


The Sapru Committee appointed by an all party confer- 
ence at the end of 1945 reported that in the peculiar circum- 
stances of India, fundamental rights were necessary not only 


16. Nehru Report — An Anti Separatist Manifesto (1975), pp. &9-SO. 

17. Id., pp. 184-185. 

18. B. Shiva Rao, The Framing of India’s Constitution — A study (1968), 
p. 173. 
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as ‘assurances and guarantees to the minorities’, but also for 
prescribing a standard of conduct for the legislatures, govern- 
ments and the courts.!9 The Committee also felt for the first 
time that it was for the Constitution making body to settle 
first the list of fundamental rights and then to undertake their 
division into justiciable and non-justiciable rights and provide 
suitable machinery for their enforcement.° 


In the light of certain developments on the international 
arena, the demand for the incorporation of fundamental rights 
in the Indian Constitution gained strength. The British Cabinet 
Mission of 1946 recognised the need for a written guarantee of 
fundamental rights in the Constitution of India.2!_ The Commit- 
tee envisaging a Constituent Assembly for framing the Consti- 
tution of India, also recommended the setting up of an advisory 
committee for reporting, interalia, on fundamental rights. In 
December 1946, the Constituent Assembly resolved to draw up 
for India’s future governance a Constitution “wherein shall be 
guaranteed and secured to all the people of India justice, equa- 
lity.... freedom’.22 After the adoption of the Objective Re- 
solution, the Assembly elected the Advisory Committee for re- 
porting on fundamental rights. 


B. N. Rau, the Constitutional Advisor to the Consti- 
tuent Assembly, charged with the task of embodying within the 
framework of the Constitution a bill of rights, made elaborate 
study of the fundamental rights as incorporated in the Consti- 
tutions of many countries in the world.** His study of these 
various Constitutions tevealed the existence of two broad classes, 
of rights, political and civil rights on the one hand, and social, 
economic and cultural rights on the other. He was very much 
impressed by the distinction of fundamental rights as justiciable 
and non-justiciable in the Irish Constitution and his impression 


19. Constitutional Proposals of the Sapru Committee (1945), pp. 256-257. 
20. Ibid. 

21. B. Shiva Rao, supra n. 18, p. (175. 

22. Ibid. 


23. B. N. Rau, India’s Constitution in the Making (1963), pp. 258-274. 
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was reinforced by Lauterpacht’s recognition of the same dis- 
tinction in his ‘International Bill of Rights of Man’. B. N. Rau 
suggested the adoption in the Indian Constitution of the Irish 
plan and the separation of the two classes of rights into Part A 
dealing with fundamental principles of state policy and Part B 
with fundamental rights strictly so called.24 When the Funda- 
mental Rights Sub-Committee held its meetings there was opposi- 
tion to giving constitutional expression to ‘mere precepts’ by 
such members as Alladi Krishna Swami Ayyar, M. R. Masani, 
K. M. Munshi and B. R. Ambedkar.?5 The Sub-Committee, 
however, included them in its report. 


The draft report of the Sub-Committee on fundamental 
rights submitted to the Advisory Committee, divided fundament- 
al rights into justiciable and non-justiciable rights. However, 
some members were not satisfied merely with this and wanted 
that while the non-justiciable rights shall not be cognisable by 
any court, they were none-the-less to be fundamental. So they 
desired it to be stressed that they were vital to social progress; 
otherwise they were likely to be treated as so many ‘pious wishes’. 
A convinced Sub-Committee later re-drafted the opening clause 
as follows: “The principles of policy set-forth in this part are 
intended for the guidance of the state. While these principles 
shall not be cognisable by any court, they are nevertheless fun- 
damental in the governance of the country and their applica- 
tion in the making of laws shall be the duty of the state. 26 
The Advisory Committee fully endorsed the general principles 
which laid stress on the fundamental nature of the directives. 
When the Constituent Assembly took for consideration the re- 
port of the Advisory Committee, doubts were again expressed 
by some members regarding the utility and effectiveness of the 
directives in the form in which they were sought to be made 
part of the Constitution. Many of them wanted to make them 
justiciable so as to make it obligatory on the state to function 


24, Id., p. 275: 

25. K. C. Markandan, Directive Principles in the Indian Constitution 
(1966), p. 58. | 

26. B. Shiva Rao, supra n. 18, p. 168. 
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and to exist for the welfare and well being of the people of 
India. 27 


In the draft Constitution prepared by B. N. Rau all the 
provisions regarding fundamental rights and the directive prin- 
ciples were included in Part III. This part was divided into 
three chapters, the first containing general provisions, the second 
fundamental rights and the third directive principles. However, 
the Drafting Committee decided to place all the directive prin- 
ciples in a separate part and to transfer the clause which dealt 
with the fundamental nature of principles to this part. When the 
draft Constitution came before Constituent Assembly for its con- 
sideration, many members pleaded to make the directive princi- 
ples more effective. They sought to substitute the word ‘funda- 
mental’ for the word ‘directive’ in the title of Part IV.?8. Ac- 
cording to them unless that amendment was accepted those prin- 
ciples would mean that they would not be enforceable and hence 
were meaningless. Refusing to accept these amendments, Dr. 
Ambedkar argued that the word ‘fundamental’ was already pre- 
sent in the very first Article of Part IV. He was afraid that if 
the word ‘directive’ was omitted, the intention of the Con- 
stituent Assembly in enacting this part would fail in its pur- 
pose. He made it clear that it was not the intention to intro- 
duce in this part these principles as mere ‘pious declarations’. 
It was the intention that in future both the legislature and the 
executive should not merely pay lip service to these principles, 
but they should be made the basis of all extcutive and legisla- 
tive action that might be taken thereafter in the matter of the 
governance of the country.?9° He also opined that the Indian 
Constitutitn as a piece of mechanism has laid down that is called 
Parliamentary democracy and as its ideal, economic democracy. 
There are various ways in which people believe that economic 
democracy can be brought about. Hence it is deliberately intro- 
duced in the language of the directive principle something which 
is not fixed or rigid. Enough room is left for the people of diffe- 


27. C.A.D.,, V, pp. 363-364 and 367-368. 
28. C.A.D., VI, pp. 473-475 and 488-489. 
29. C.A.D., VII, p. 476. 
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rent ways of thinking with regard to the reaching of the ideal 
of economic democracy. He also affirmed that the directive prin- 
ciples have a great value. Purely, if they form the basis of all 
executive and legislative action of the state, as Dr. Ambedkar 
visualised, the goal of social revolution would be a reality. 


Prof. Shibban Lal Saxena went one step further in defend- 
ing the directive principles when he said that “any state action 
which offended the directive principles shall be ultravires”. *° 
According to him this was a very important chapter which laid 
down the principles which would govern the policy of the state 
and which therefore, would ensure to the people of the coun- 
try the realisation of the great ideals laid down in the Consti- 
tution.3!_ Thus the directive principles were not intended to be 
mere pious declarations but intended to serve as beacon nae 
of social revolution. 


Although fundamental rights and directive principles appear 
in the Constitution as distinct provisions, they have a common 
ground and they interrelate and integrate to constitute a composite 
code. Though Part III provisions have been backed by the enforcing 
power of the law, and the provisions in Part IV are made non- 
enforceable, both parts stand on equal footing and are com- 
plementary and supplementary to each other. The judiciary took 
a very long period of time to recognize the equal status of both 
the sets of fundamental rights which, as two wheels of consti- 
tutional chariot, intended to take the country towards social 
revolution. 


— C. Rajashekhar* 


30. Id., pp. 481-482. 
31. Ibid. 


* Lecturer, P.G. Department of Law, Karnatak University, Dharwad. 


BOOK REVIEW 


R. V. Kelker’s Lectures on Criminal Procedure, revised by K. N. 
Chandrasekharan Pillai, Eastern Book Company, Lucknow, (2nd 
-Ed., 1990), pp. XLVIII + 336, Price Rs. 40/-. 


The book under review is the second revised edition of 
the original book written by the illustrious author and law tea- 
cher, Mr. R. V. Kelker. The revision is also undertaken by 
one of his worthy disciples adding to the value and usefulness 
of this edition. The original book by the author had been well 
received by the readers and students’ community along with his 
earlier publication, Outlines of Criminal Procedure, because of 
its effective treatment of the topic which marked a departure 
from the section by section treatment. 


The importance of effective teaching of procedural aspects 
in criminal law is obvious because it is through the procedures 
that the substantive criminal law is enforced and the precious 
rights are made available to the accused. The comparatively dry 
subject of procedure is made an interesting study by the topic 
to topic treatment and again in this revised edition by includ- 
ing references of academic writings also to facilitate effective 
class room discussion. 


The book is in the form of twenty lectures. The first lec- 
ture is On some preliminary points like object and importance 
of criminal procedure, the extent and applicability of the code, 
divisions of criminal courts and classification of offences. Func- 
tionaries under the code is discussed in detail in lecture 2. 
Lecture 3 is on arrest dealing with manner of arrest, after arrest 
procedures, rights of the arrested persons and consequences of 
improper arrest. There is also a table showing the modes of 
procuring the appearance of accused persons in court. 
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Lecture four is on search and seizure, There is a thorough 
discussion of various aspects of summons, search with and with- 
out warrant, general provisions on searches and consequences 
of irregularities or illegalities in search and seizure of articles. 
There is a table at the end of the lecture showing the processes 
to compel production of things for purposes of investigation, 
inquiry and trial. The fifth lecture is an elaborate discussion on 
investigation and its various aspects. The Code of Criminal Pro- 
cedure uses terms such as investigation, inquiry, inquest and 
trial with specific and distinct connotations and for clarity of 
understanding a table is given showing the different types of 
proceedings under the Code. 


‘Local jurisdiction of the courts and the police’ is the sub- 
ject matter of lecture 6 and ‘cognizance of offences and com- 
mencement of judicial proceedings’, that of lecture 7. Bail is 
discussed in the 8th lecture detailing the circumstances in which 
release on bail is mandatory, discretion of the court in granting 
bail in non-bailable offences, anticipatory bail, cancellation of 
bail and powers of appellate court in granting bail. The princi- 
pal features of fair trial are discussed in the next lecture. The 
tenth lecture is on types of trial and some of their common 
features. 


Charge forms the subject matter of discussion in the ele- 
venth lecture. Trial of warrant cases, trial of summons cases 
and summary trial are discussed in lecture 12 and 13. Disposal 
of criminal cases without full trial is dealt with in lecture 14. 
Discussion of each points bearing on the topic is a remarkable 
feature of all the lectures. Here also all the modes of disposal 
of cases like criminal proceedings being barred by limitation, 
limitation of double jeopardy, issue estoppal, compounding of 
offences, withdrawal from prosecution, withdrawal of complaint, 
non-appearance of complainant, abatement of proceedings on 
the death of the accused, stopping of proceeding in certain cases, 
and conditional pardon to the accomplice are all thoroughly dis- 
cussed. Likewise lecture 15 is on judgement, 16 on appeal, 17 on 
reference, revision and transfer of cases and 18 on execution of 
sentences. Death sentenre and its postponement of execution, 
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suspension remission and commutation of sentence are discussed 
here meticulously with reference to recent cases on the point. 


Preventive measures and security proceedings are elaborate- 
ly discussed in lecture:19 covering all important aspects and 
recent developments. For example many recent cases on the 
proceedings under Section 133 for removal of public nuisance, 
are discussed here. One notable omission is that of Abdul Hamid 
v. Gwalior, R. & S. Mfg. (Wng.) Co. Ltd., (1989) Cri. LJ. 
2013, a decision bearing on the subject by the M.P. High Court 
which is unfavourable and damaging to the environmental inter- 
ests. Probably the revised edition might have gone to the press 
by the time when the decision was reported. The last lecture 
is devoted separately to maintenance of wives, children and par- 
ents considering the importance of the topic. Here also there is 
thorough discussion of all the points referring to cases, old as 
well as new. 


Discussion of case law wherever necessary is an important 
feature of the book. The revised edition has included by and 
large all the new cases on each topic which were decided after 
its first publication. The exhaustive list of cases is testimony to 
the depth of the subject discussed while at the same time, under- 
taken with clarity of thought and brevity of expression. At the 
end of every lecture exercises and model questions are given 
for the benefit of the students. Tables are given at appropriate 
places for easy understanding. There is an exhaustive subject 
index for easy reference. The book is a very useful reference 
for the lawyers and students of Criminal Procedure. The price 
is reasonable, though the packing is nondurable. 


—- G. Sadasivan Nair* 
* B.Sc. (Kerala), LL.M. (Delhi), Ph.D. (Cochin), Reader, Depart- 


ment of Law, Cochin University of Science & Technology, Kochi - 
682022. 


Guaranteeing Title to Land — A Priliminary Study (1989), by 
D. C. Wadhwa, N. M. Tripathi Private Limited, Bombay, pp. 
45, Price Rs. 25/- 


Accurate and upto date records of rights over land is a 
pre-requisite for the effective’ implementation of social welfare 
programmes like the land reforms. Apart from this it would 
also help to avoid the time consuming, tiresome and expensive 
processes of civil litigation over property rights. The condition 
of records of rights on land in India is far from being the ideal 
and is very pathetic. Though there were repeated suggestions 
and guidelines from the Planning Commission in this regard, 
the successive State Governments failed to fall in line. 


It was in these circumstances the Planning Commission set 
up a one man committee in 1987 to propare detailed status re- 
port with regard to the records of rights on land in all the States 
and to recommend measures for its improvement. The book 
under review is the priliminary study submitted by the one man 
committee to the Planning Commission. 


Land being the mother resource, plays a crucial role in 
human life. Several countries have taken measures to guarantee 
the title to land, of which the book gives an account. Unfor- 
tunately the situation in India is far from being satisfactory, 
where the records of rights lags behind and fails to give the 
actual information in the field. There is no statutory provision 
mandating the grant of certificate of title to land or for regis- 
tration of titles. The registering officer is not even supposed to 
concern himself with the validity of the document. This unhappy 
situation gives room for litigation where the validity of the docu- 
ment as well as the entries made in the records of rights 
could be challenged 


How this unhappy situation be remedied? The author pro- 
poses two possible remedies. He suggests a change from a system 
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of registration of deeds to a system of registration of title to 
land, which is known as Torrens System. The other suggestion 
is introduction of title insurance scheme. The purpose of the 
Torrens System is to “secure by decree of a court the title to 
land impregnable against attack, to make a permanent and com- 
plete record of exact status of title, with all liens, encumbrances 
and claims against it, and to protect the registered owner against 
claims or demands not noted on book of the registration of 
title’. Title insurance is a contract guaranteeing the purchaser 
of real estate against loss from undiscovered defects in the title 
to the property that has been purchased. Such loss may stem 
from unmarketability of the property because of defect in the 
title or from costs incurred to cure the defect of the title. 


After discussing the extent to which and the manner in 
which the Torrens System has been adopted in Australia, Eng- 
land, Canada, U.S.A., Singapore, Malaysia and Kenya, the author 
points out two systems for detailed study, namely the model 
adopted in some of the Australian States and the model adopted 
in Kenya. It is pointed out that the Australian model has the 
additional advantage that they have already tried computerisa- 
tion, which may become inevitable in India also. The. Kenyan 
model seeks to give two-in-one. It contains in one enactment, 
not merely provisions regarding registration of title to land, but 
also the substantive law of land. Establishment of a Land Title 
Assurance Fund is also suggested by the author. | 


Does the work of updating the records of rights to land 
require additional resources from the part of the State Govern- 
ment? The author examined this aspect and expressed the opinion 
that it may be required in the initial stages. An alternative is 
also suggested. The author says, “if the state governments show 
reluctance to undertake this responsibility, either on account of 
fear of financial liability or on account of administrative reasons, 
a seperate autonomous statutory corporation may be envisaged 
for the purpose. It may be called ‘Land Title Corporation’ or 
the “Land Title Assurance or Guarantee Corporation”. 


According to the author a revisional survey should be un- 
dertaken all over the country on a priority basis as a ‘plan scheme’ 
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with central assistance. During this survey the system of regis- 
tration of title of land could be introduced. In cases where the 
rights in land are governed by the customary laws and where no 
survey and settlement operation have been conducted so far the 
presumptive rights in land could be determined during the first 
survey and settlement operations, which may be allowed to ripen 
into conclusive title after a prescribed time. 


The book undoubtedly is a valuable guideline which com- 
mands the attention of administrators, politicians and lawyers, 
being a treatise on an important aspect of the revenue adminis- 
tration as well as the basis of implementation of social welfare 
programmes. It is capable of initiating a fruitful discussion on the 
subject, which will help in forming valid and sound conclusions. 
Undoubtedly, the book will be a useful addition to the library 
of administrators, politicians and lawyers who are interested in 
the cause of revenue administration and implementation of social 
welfare programmes. 


— N. S. Soman* 
* B.Sc. D.S.S., LL.B., (Kerala), LL.M., (Cochin), Research Fellow, 


Department of Law, Cochin University of Science & Technology, 
Kochi - 682022. 
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